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Australia’s international law obligations, including its non-refoulement obligations, its 
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authorises the transfer of asylum seekers intercepted at sea to any place, including Nauru, 

even in circumstances that may amount to refoulement.9  

In the absence of effective domestic legal protections against refoulement for asylum 

seekers being considered for transfer to Nauru (or PNG), the Australian government sought 

to give effect to its non-refoulement obligations by conducting a ‘pre-transfer assessment’ 

(PTA) for each asylum seeker prior to removal. The Department10 described the PTA as 

being ‘used to consider whether appropriate support and services are available [offshore] 

and confirm that there are no barriers to the transfer occurring’.11  

Despite the PTA process, in practice asylum seekers appear to have been transferred to 

Nauru in breach of Australia’s non-refoulement obligations. The Australian Human Rights 

Commission described PTAs as focusing more on an asylum seeker’s fitness for travel and 

placement in a regional processing country, rather than on whether the asylum seeker would 

face risks of persecution or significant harm.12 Previously, pressure from the Department to 

complete PTAs within 48 hours also reportedly affected their quality.13 In light of these 

issues, the UN High Commissioner for Refugees (UNHCR) expressed concern in December 

2012 and again in November 2013 about the effectiveness of PTAs as a mechanism for 

ensuring that asylum seekers, especially vulnerable asylum seekers such as children, were 

not transferred to Nauru in breach of Australia’s international obligations.14 Moreover, it is not 

clear whether PTAs or any other form of pre-transfer assessment is performed when people 

are re-transferred back to Nauru after being brought to Australia for a temporary purpose.  

Obligations to consider the best interests of the child 

Australia’s obligations under international law  

Article 3(1) of the CROC states: 

In all actions concerning children, whether undertaken by public or private social 

welfare institutions, courts of law, administrative authorities or legislative bodies, the 

best interests of the child shall be a primary consideration.15 

The ‘best interests of the child’ is a flexible and dynamic concept.16 As such, neither 

international nor Australian law prescribes what is in the best interests of a particular child in 

a given situation. However, international law does provide guidance on how the best 

interests of a child should be assessed.17 Notably: (a) a ‘best interests assessment’ (BIA) 

should be performed on a case-by-case basis; (b) a child’s best interests should be identified 

first, before being weighed against other considerations; and (c) reasons should be given for 

decisions affecting children.  

a) Best interests must be assessed on a case-by-case basis 

The first criterion for a BIA is that a child’s best interests are determined individually, on a 

case-by-case basis.18  Since each child is different, a BIA ‘should be adjusted and defined 
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on an individual basis, according to the specific situation of the child or children concerned, 

taking into consideration their personal context, situation and needs’.19 It should not be 

presumed that an action or decision will affect all children in the same way, and 
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interests of the child, the grounds for this must be set out in order to show that the 

child’s best interests were a primary consideration despite the result.28 

When providing these reasons, ‘[i]t is not sufficient to state in general terms that other 

considerations override the best interests of the child’.29 

How Australia’s obligations should be implemented 

Australia must take ‘all appropriate legislative, administrative, and other measures’30 to 

ensure that the best interests of the child principle is properly respected and implemented in 

decisions concerning children. Accordingly, Australia must at a minimum ensure that: 

¶ the requirement to consider the best interests of asylum seeker children as a primary 

consideration is reflected and implemented in all national laws and regulations, rules 

governing the operation of private or public institutions providing services to or 

impacting on children, and judicial and administrative proceedings at every level;31  

¶ a BIA meeting the criteria set out above is conducted whenever a decision 

concerning a child is made;32 

¶ there are formal mechanisms to appeal decisions concerning children whenever the 

requirements for a BIA do not appear to have been met, or when there appears to 

have been a procedural or substantive error in a decision concerning a child;33 and 

¶ to the greatest extent possible, the best interests of children are assessed on an 

ongoing basis wherever a child continues to be affected by decisions or actions taken 

by Australian authorities. In the asylum context, BIAs should be conducted for each 

asylum seeker 
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Whereas the obligation to consider the best interests of the child under Article 3(1) of the 

CROC allows some leeway for other considerations to outweigh the best interests of the 

child, the obligations listed above are expressed in absolute terms. Indeed, as the UN 

Committee on the Rights of the Child notes in relation to the obligation to protect children 

against violence and abuse in all their forms: 

‘Shall take’ is a term which leaves no leeway for the discretion of States parties. 

Accordingly, States parties are under strict obligation to undertake ‘all appropriate 

measures’ to fully implement this right for all children.48 
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