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Executive summary 

The loss of over 700 lives in a single incident in the Mediterranean on 18 April 2015, 
following a six-day period in which over 10,000 migrants were rescued, has sparked 
renewed debates about whether extraterritorial processing – sometimes called 
‘offshore processing’ – might save lives at sea.1   

Despite a plethora of European proposals over the past 20 years, none has ever 
been sufficiently fleshed out to receive adequate support to be implemented.  Legal 
and practical concerns have proven insurmountable.  There is also recognition that 
while regional or other external processing arrangements may provide a useful 
complement to other protection mechanisms, they are not a solution in and of 
themselves.
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1 Introduction 

Since the mid-1990s, European States have perennially raised the idea of regional 
processing centres.  This idea gained momentum in 2003 when the UK put forward a 
proposal to create centres outside Europe in which asylum seekers could have their 
protection claims considered, which was ultimately rejected.  With very large 
numbers of people crossing the Mediterranean, the establishment of such centres 
has again been mooted as a way to assist people closer to their countries of origin 
and thereby prevent dangerous boat journeys.  At the same time, there are concerns 
that this will contract the protection space within Europe even further. 

The development of an externalized processing regime for the EU would mark a 
‘paradigm shift in EU asylum and migration policies’.2  Legally, it is difficult to see 
how such a scheme could comply with EU Member States’ obligations under 
international and EU law.  Practically, it is highly unlikely that the creation of external 
processing centres will stop dangerous boat journeys and loss of life at sea.  Unless 
and until processing standards in such centres are consonant with those required by 
EU law, and durable solutions are forthcoming, then asylum seekers will continue to 
risk their lives in search of protection – especially since the European Charter of 
Fundamental Rights guarantees the right to seek asylum within the EU.3  And for 
migrants crossing the Mediterranean in search of better opportunities, asylum 
processing centres will provide no solution at all.  It is therefore naive to assume that 
the creation of an external processing regime would stop people from getting on 
boats. 

Arguably, the EU already has its own form of regional protection in place: the 
Common European Asylum System, which seeks to create a harmonized EU-wide 
approach to asylum seekers and refugees.  The focus of the present paper, 
however, is on proposals to process asylum seekers outside the EU.4  Whether 
described as ‘external’, ‘extraterritorial’, ‘offshore’, ‘transit’ or ‘regional’ processing, 
the proposals have generally been based around two main ideas: 

�x the creation of regional processing areas or zones in regions close to asylum 
seekers’ countries of origin.5  These would be ‘safe’ areas to which people 
could flee and remain until either return home or resettlement elsewhere was 
possible;   

�x the creation of transit processing centres in countries just outside the EU.  
Asylum seekers arriving in, or intercepted en route to, EU Member States 
would be transferred there for processing, according to burden-sharing 
principles.6 
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Indeed, despite some media and political interest in the idea of extraterritorial 
processing in the aftermath of the April 2015 Mediterranean incident,7 it is telling that 
this has not featured in any of the formal responses by the EU, the European 
Council, or the European Parliament.8  Whether this indicates recognition that it may 
be inconsistent with EU Member States’ legal obligations, or simply that States are 
not prepared to commit themselves to accepting refugee quotas, it highlights the 
legal and practical challenges of creating such a scheme. 

2 Policy rationale  

At the heart of the EU’s regional processing proposals lies a tension between 
protection and control.9  Tighter border controls may limit the numbers of irregular 
migrants reaching the EU, but they create obstacles for asylum seekers in need of 
protection.10  In 2014, 600,000 people applied for asylum in the EU, which was a 
record high.11 

Properly crafted externalized04 Tc -0.002 Tw -6.06 -3.32 Td
he 7(ane)10()]TJ
s o.



POLICY BRIEF: EXTRATERRITORIAL PROCESSING IN EUROPE 4 



POLI



POLICY BRIEF: EXTRATERRITORIAL PROCESSING IN EUROPE 6 

there was some interest from the UK, Poland and Austria.  However, the 
Scandinavian countries condemned it, questioning in particular the legal basis for 
transferring asylum seekers to countries outside the EU.35 

To date, no regional or external processing arrangement has received sufficient 
support to be implemented – either by EU Member States, or potential host States.  
Concerns have been raised about various matters, including:  
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The European Court of Human Rights has made clear that States’ non-refoulement 
obligations apply wherever their officials act, whether inside a State’s territory or 
outside it, including on the high seas.46  This obligation means that States must not 
expose individuals to a real risk of being persecuted, tortured, arbitrarily deprived of 
life, or exposed to inhuman or degrading treatment or punishment – either by 
sending them directly to the country in which such harm is feared, or to any other 
country where they might be at risk (including via removal to the place where harm is 
feared).  It means that States cannot lawfully remove an individual to other territories 
for processing unless it can be shown, on a case-by-case basis, that the particular 
territory is ‘safe’.47 

In effect, this means that there needs to be a separate procedure to examine the 
legality of a decision to transfer an asylum seeker to a processing centre.48  This 
may undercut any deterrence message that a regional scheme might be designed to 
send.49  It may also be very time-consuming and resource intensive.  For example, 
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�x what would happen after the refugee status determination procedure? How 
would burden sharing operate in relation to settlement, resettlement or return 
of failed asylum seekers? What would happen to those whose country of 
origin could not be identified? What would happen to those who could not be 
returned?  

�x where should the centres be located?  
�x in what conditions should persons be held? Should these centres be open or 

closed facilities, and what should the level of reception and accommodation 
be?52  

Participating States would need to provide assurances that they would respect 
decisions and act on the outcomes.  There would also need to be a clear process for 
distributing refugees in the EU, as well as for returning those found not to have a 
protection need. 

5 Comparisons with Australia and the United States 

While the idea of creating external processing centres is neither new nor unique, its 
practical implementation is less common.  Australia has pioneered the systematic 
use of offshore processing in third countries (Nauru and Papua New Guinea) which 
entails violations of international law.  Indeed, far from providing satisfactory answers 
to the legal concerns raised above, Australia’s offshore processing arrangements 
with Nauru and Papua New Guinea have reinforced why they are such pressing 
matters.  Concerns about refoulement
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Neither the US nor Australia’s externalized processing regimes can be easily 
equated with EU proposals.  First, they are not true ‘regional’ approaches pursued by 
a number of States with a common objective.  The US has a special lease over 
Guantanamo Bay which enables it to operate a processing centre there.  Australia’s 
system is premised on bilateral agreements with each participating State, rather than 
a multilateral process in



POLICY BRIEF: EXTRATERRITORIAL PROCESSING IN EUROPE 11 



POLICY BRIEF: EXTRATERRITORIAL PROCESSING IN EUROPE 12 

Finally, bringing the discussion back to Europe, Professor Guy S Goodwin-Gill from 
the University of Oxford has proposed the creation of a European Migration and 
Protection Agency.  His vision is not about externalized processing, but rather about 
enhancing protection within Europe itself: in other words, how the 28 EU Member 
States might themselves create a functional regional processing regime.  Such an 
agency would replace the national procedures of the EU Member States to provide a 
truly regional approach to protection.66  This is reminiscent of a 2003 UNHCR 
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