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The Migration Amendment (Complementary Protection and Other Measures) Bill 2015 

proposes a number of significant changes to the provisions for complementary protection in 

Australia.  

Under the complementary protection regime contained in the Migration Act since 2012, 

asylum seekers processed in Australia have been able to claim protection on broader 

grounds than those contained in the Refugee Convention, reflecting Australia’s obligations 

under international human rights law. 

Section 36(2)(aa) of the Migration Act provides that a person may be eligible for a protection 

visa if there is a real risk that they will suffer significant harm as a consequence of being 

removed from Australia. ‘Significant harm’ is defined to include arbitrary deprivation of life, 

the death penalty, torture, and cruel, inhuman or degrading treatment (section 36(2A)), 

giving effect to Australia’s obligations under the International Covenant on Civil and Political 

Rights (ICCPR) and the Convention Against Torture (CAT). 

The bill proposes changes including: 

 Introducing a requirement that a risk of harm be faced in all areas of the relevant 

country, and faced by the person personally (over and above risk to the general 

population) in order to obtain complementary protection; 

 Establishing that there will not be a risk of significant harm if the person can take 

reasonable steps to avoid the harm; 

 Expanding the definition of ‘effective protection’ to provide that a person will not be 

eligible for complementary protection if they can avail themselves of protection by 

non-State actors; 

 Widening the exclusion clauses for grant of protection visas; 

 Limiting access to merits review for decisions relating to complementary protection. 

The Bill was introduced into Parliament on 14 October 2015, and referred to the Senate 

Legal and Constitutional Affairs Legislation Committee on 15 October 2015. The Committee 

presented its report on 18 February 2016. The report recommended passage of the bill 

following amendments to various sections, however the Australian Labor Party and 

Australian Greens issued dissenting reports recommending that the bill should not be 

passed. 

http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Legal_and_Constitutional_Affairs
http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Legal_and_Constitutional_Affairs
http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Legal_and_Constitutional_Affairs/Complementary_Protection/Report


http://www.refworld.org/docid/3b20a3914.html


http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Legal_and_Constitutional_Affairs/Complementary_Protection/Reporthttp:/www.racs.org.au/wp-content/uploads/2015/11/2015-11-26-RACS-CP-Other-Measures-Bill.pdf
http://www.racs.org.au/wp-content/uploads/2015/11/2015-11-26-RACS-CP-Other-Measures-Bill.pdf
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of the European Union.4 It is generally found to be unacceptable to put the onus on an 

applicant to avoid significant harm.  

Although the bill limits the effect of the modification requirements by protecting fundamental 

characteristics, it remains unclear how this would be interpreted. As UNHCR stated in its 

submission to the Migration and Maritime Powers Legislation Amendment (Resolving the 

Asylum Legacy Caseload) Bill 2014, ‘Persecution does not cease to be persecution because 

those persecuted can eliminate the harm by taking avoiding action’. The lack of clarity on 

how this provision will be interpreted and the onerous obligations placed upon applicants 

erode the effectiveness of the complementary protection regime in preventing individuals 

from experiencing harm. 

Effective protection measures 

What the Bill will change

http://unhcr.org.au/unhcr/images/2014-10-31%20UNHCR%20Submission%20Inquiry%20Migration%20and%20Maritime%20Powers%20Bill.pdf
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The cumulative problems associated with non-State actors create immense factual and 

practical difficulties for decision-makers, and re

http://www.ecre.org/component/content/article/63-projects/326-apaipa.html


https://www.lawcouncil.asn.au/lawcouncil/images/LCA-PDF/a-z-docs/AsylumSeeker_Policy_web.pdf
http://www.aph.gov.au/DocumentStore.ashx?id=b9345e24-0881-46af-adbe-dcd7664f591d&subId=406377
https://www.lawcouncil.asn.au/lawcouncil/images/LCA-PDF/a-z-docs/AsylumSeeker_Policy_web.pdf

