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This is a list of decisions of the Federal Court of Australia and the Federal Circuit Court of Australia that are relevant to complementary
protection. The decisions are organised by court, in reverse chronological order, from 2015 onwards. Decisions from 2012 (when the
complementary protection regime commenced in Australia) to 2014 are archived on the Kaldor Centre website.

The list does not include all cases in which the complementary protection provisions have been considered. Rather, it focuses on cases that
clarify a point of law directly relevant to the complementary protection provisions.

The list may also include cases in which the complementary protection provisions have not been directly considered,
obligations, considered in the context of visa cancellation and extradition.
On 1 July 2015, the Refugee Review Tribunal (RRT) was merged with the Administrative Appeals Tribunal (AAT). RRT decisions can be

found in the separate RRT table, archived on the Kaldor Centre website. Pre-1 July 2015 AAT decisions relate to cases where a visa was
cancelled or refused on character grounds (including exclusion cases).
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decision was legally unreasonable’ (para 35).

Ground 2:

“The decision involved a failure to give proper, genuine
and realistic consideration to the factors militating
against refusal and/or a failure to discharge the
Respondent’s statutory task’ (para 35).

Particulars of Ground 2:

‘Even if it was open to the respondent to refuse the
applicant’s visa by reference to the factors identified in
the decision record, the Respondent did not give proper,
genuine and realistic consideration to the factors
militating against refusal (including those referred to in
the particulars to Ground 1 above)’ (para 35).

Ground 3:

“The decision involved a failure to discharge the
respondent’s statutory task and/or to have regard to the
risk of harm to the Australian community in the manner
required by Australian law; alternatively, the decision
was legally unreasonable’ (para 35).

Particulars of Ground 3:

“The respondent made no assessment of the likelihood
of the applicant reoffending or otherwise harming the
Australian community. In the circumstances, such an
assessment was required to properly discharge the
respondent’s statutory task. Alternatively, in assessing
the likelihood of the applicant reoffending, the
respondent overlooked centrally relevant material and
thereby failed to discharge her statutory task’ (para 35).




Ground 4:

“There was a constructive failure to exercise jurisdiction
because the Assistant Minister was presented with a
submission to consider exercising her s 501(1)
discretion (the submission) that was misleading or that
otherwise vitiated her exercise of discretion’ (para 35).

Particulars of Ground 4:

“The submission extracted from the sentencing remarks
of his Honour Judge Gamble in DPP v [DEY16] ... in a
manner which caused the Minister to be presented with
half-truths’ (para 35).

Ground 5:

“The Assistant Minister failed to have regard to the
legal and factual consequences of the decision’ (para
35).

Particulars of Ground 5:

“The Assistant Minister, in finding that any protection
obligations owed in respect of the applicant had “no
bearing” on his visa application because “any harm he
may face in his country of nationality could only take
place after he has been removed from Australia”
(decision record, [16]), did not have regard to the fact
that any such removal would breach international and
domestic law (see Minister for Immigration and
Citizenship v SZQRB [2013] FCAFC 33). The
Assistant Minister, in giving weight to the fact that the
applicant’s complementary protection claims *“can be
considered separately” (decision record, [16]), did not
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“The immediate legal consequence of a decision to
refuse an application for a visa is that an applicant in
Australia, such as this applicant, is not given permission
to remain. The present applicant does not have any
other visa: cf s 501F.
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(para 91).

“The circumstances of this case are relevantly
indistinguishable from those under consideration
in NBMZ’ (para 91).

‘As already observed, numerous requests for Ministerial
intervention had been previously made under s

48B and s 417. All had failed. The Reasons do not lend
any support to an assumption that the Minister would
determine to exercise the discretion under s 48B (or s
417) differently in the future. The possibility that there
might be a further successful request for Ministerial
intervention was, at best, speculation: cf NBMZ [2014]
FCAFC 38; 220 FCR 1 at [4] (Allsop CJ and Katzmann
J) and [129] (Buchanan J)’ (para 94).

‘Further, this case cannot be distinguished

from NBMZ on the basis that the applicant had not been
assessed as a person to whom Australia owed protection
obligations: cf Jaffarie [2014] FCAFC 102; 226 FCR
505. In Jaffarie [2014] FCAFC 102; 226 FCR

505 at [128] White J explained that, in his view, there
was a difference between the applicant in that case

and NBMZ because “[a]lthough the present applicant
has asserted that his life will be endangered if he is
returned to Afghanistan, he has not sought a protection
visa. Australia’s obligation of non-refoulement has not
been enlivened. In that circumstance, the legal
consequence of the Minister’s decision is more likely to
be deportation rather than indefinite detention ...”.
Furthermore, his Honour found (at [129]) that the
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applicant had not established that the Minister failed to
have regard to the consequence of his decision. There is
no mention of NBMZ in the joint judgment of Flick and
Perram JJ in Jaffarie’ (para 95).

‘In the present case, however, the applicant was facing
indefinite detention since the applicant claimed to
satisfy the complementary protection criterion in s
36(2)(aa) of the Migration Act, a proposition enhanced
by the fact that the applicant’s son was assessed as
being a person to whom Australia owes protection
obligations on the basis of his father’s claim; but the
Minister repeatedly declined to act under s 48B to allow
the applicant to make an application for a protection
visa on that basis’ (para 95).

“The decision of the Full Court in Ayoub [2015]
FCAFC 83; 231 FCR 513 does not support the
proposition that NBMZ should be distinguished from
the present case. The Court in Ayoub held that the
Minister had in fact considered the prospect of
indefinite detention as a consequence of cancelling the
applicant’s visa and Australia’s non-refoulement
obligation: Ayoub at [17]. In addition, although the
applicant claimed to fear for his and his family’s safety
if returned to Lebanon, he did not claim to be a refugee
and had not applied for a protection visa: Ayoub at [16].
The Full Court held that indefinite detention was not a
consequence of the decision under challenge in that
case, since, by reason of s 501E,
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Minister for Immigration
and Border Protection v
SZVCH [2016] FCAFC
127

(Dowsett, Kenny, Siopis,
Besanko and Mortimer JJ)
(Successful)

14 September
2016

3,4, 7-12, 27, 30-39, 44
and 144

above, the applicant was barred from making a future
application for a protection visa’ (para 96).

“The Assistant Minister was required to take into
account the legal consequences of her decision. In the
circumstances of the applicant this included indefinite
detention, as a result of ss 189, 196 and 198 of

the Migration Act and Australia’s obligations under the
Refugees Convention, CAT and ICCPR. The Assistant
Minister could not lawfully ignore this

consideration: NBMZ at [17], [137]" (para 97).

‘Jurisdictional error is therefore clearly shown’ (para

98).

This case relates to:
whether “having regard to SZGIZ [2013]
FCAFC 71; 212 FCR 235 and the relevant
provisions of the Migration Act, it was
permissible (or necessary) for the delegate to
consider the first respondent’s claims not only
by reference to the criterion in s 36(2)(aa),
which was the basis for his second valid
application iBT1 0 0 1 686.38 234.65 TmO0 g6 alsc
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an application for a protection visa on 1 March 2010. A
delegate of the appellant Minister refused this
application on 11 June 2010. The Refugee Review
Tribunal (now the Administrative Appeals Tribunal)
affirmed the delegate’s decision not to grant SZVCH a
protection visa on 27 June 2011’ (para 7).

‘On 18 March 2014, SZVCH made a second application
for a protection visa. In an accompanying letter of the
same date, his migration agent stated that this
application was “expressly made in reliance only on s

36(2)(aa)”’ (para 8).

‘A delegate of the Minister refused this second
application on 10 June 2014. The decision record
showed that the delegate did not limit consideration of
the visa applicant’s claims to s 36(2)(aa) (the
complementary protection criterion) but also considered
these claims under s 36(2)(a) (the Refugees Convention
criterion). The delegate was not satisfied that Australia
had protection obligations’ pursuant to s 36(2)(a) or s

36(2)(aa)’ (para 9).

“The Tribunal affirmed this decision on 28 August
2014. In so doing the Tribunal expressl EMC P8 Augusl
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hearing letter to the Tribunal dated 12 August 2014’
(para 10).

*SZVCH successfully applied to the Federal Circuit
Court for judicial review of this decision. The learned
Federal Circuit Court judge held that: (1) the effect of
the decision of the Full Court of this Court in SZGIZ v
Minister for Immigration and Citizenship [2013]
FCAFC 71, 212 FCR 235 was that s 48A of

the Migration Act prevented a visa applicant making a
valid application “in respect of a particular criterion in
circumstances where an application in respect of that
criterion had already been determined” but that s

48A did not prevent a valid application “in respect of a
particular criterion which was not the subject of a
previous application”: SZVCH v Minster for
Immigration & Anor [2015] FCCA 2950 (PJ) at [24].
His Honour held that, in the circumstances of this case,
SZVCH could therefore only make a valid application
in respect of a claim under s 36(2)(aa) but that it was
open to the Minister’s delegate to consider this valid
visa application by reference to both the criteriain s
36(2)(a) and (aa): PJ, [25]-26]. His Honour concluded
that, since the Tribunal was bound to review a contested
decision “in its entirety”, then the Tribunal was obliged
to consider the a
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primary judge erred in holding that the Tribunal was
required or permitted to consider whether SZVCH
satisfied not only the criterion in s 36(2)(aa) but also the
criterion in s 36(2)(a). In a third (and expressly
alternate) ground, the Minister affirmed that the primary
judge erred “in failing to find that the visa application
made by [SZVCH] on 18 March 2014 was invalid by
reason of the operation of s. 48A” of the Migration Act’
(para 12).

“The primary question on this appeal is whether, having
regard to SZGIZ [2013] FCAFC 71; 212 FCR 235 and
the relevant provisions of the Migration Act, it was
permissible (or necessary) for the delegate to consider
the first respondent’s claims not only by reference to
the criterion in s 36(2)(aa), which was the basis for his
second valid application, but also by reference to the
criterion in s 36(2)(a), which could not have supported a
valid application. This is the question raised by the first
and second grounds of the Minister’s notice of appeal.
The answer to this question, assuming SZGIZ to have
been correctly decided, lies in the reasoning of the Full
Court in that case and in the other relevant provisions of
the Migration Act, such as ss 47 and 65(1)’ (para 27).

In SZGIZ ‘the Court concluded that the definition in s
48A(2) operated by reference to “the situation where an
application is made for a visa which has as one of its
criteria any of the four criteria set out in s 36(2)”.
Secondly, the Court also relied (at [36]) on the use of
the word “further” in s 48A(1) in the phase “further
application for a protection visa”, which it considered
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criterion in s 36(2)(aa), which was the basis for his
second valid application, but also by reference to the
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protection visa application was based. A second
protection visa application based on s 36(2)(a) would
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application for a protection visa, relying upon any
relevant criteria upon which the applicant has not
previously relied unsuccessfully, then s 48A would be
deprived of much of its apparent effect. It would apply
only if a potential applicant had already unsuccessfully
relied upon all other criteria. It is clear that in SZGIZ,
the Full Court did not so decide. Further, it is not easy
to see how s 50 would operate, were the respondent’s
approach to be adopted’ (para 3).

‘Finally, I note that in SZGIZ the Full Court identified
the need to construe the legislation, having regard to
Australia’s international obligations. Having regard to
those obligations and common humanity, it seems
unlikely that Parliament, in adopting the
complementary protection criteria, intended that a
person in Australia, who would face serious harm if
deported from Australia, should be denied Australia’s
protection, merely because he or she had previously
unsuccessfully claimed to be a refugee. However it
seems likely that Parliament intended that s 48B would
provide a sufficient mechanism for dealing with that
problem’ (para 4).
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The applicant submitted six grounds of appeal (para 5).

Ground 1:

“The Federal Circuit Court should have found that the
RRT failed to comply with s 425 of the Migration Act’
(para 5).

Particulars of Ground 1:

‘The Federal Circuit Court should have found that the
Tribunal failed to give the appellant the opportunity to
present information and arguments at a hearing
concerning the critical issues of whether a family
member would provide surety to enable him to be
bailed in the event that he was charged for illegally
departing Sri Lanka’ (para 5).

Ground 2:
“The Federal Circuit Court erred in not finding that the
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account the PAM 3 Protection Visas complimentary
protection guidelines when it made a finding on
whether the treatment that the applicant would face if
detained on return to Sri Lanka would be intentionally
inflicted” (para 5).

Ground 3:

“The Federal Circuit Court should have found that the
RRT failed to take into account a relevant
consideration’ (para 5).

Particulars of Ground 3:
“The applicant repeats the particulars to ground 2 (para
5).

Ground 4:

“The Federal Circuit court should have found that the
RRT erred in its understanding of the definition of
degrading treatment or punishment and thereby failed to
lawfully answer the question of whether the applicant
was owed complimentary protection obligations’ (para
5).

Particulars of Ground 4

‘degrading treatment or punishment is defined to mean
an act or omission that causes, and is intended to cause,
extreme humiliation which is unreasonable. The
Tribunal found that the conditions which the applicant
faced were a result of neglect and under-resourcing.
That neglect and under resourcing was a result of the
action or omission of the Sri Lankan Government, as
was the impending action of placing the applicant in
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those conditions. The Federal Circuit Court should have
found that the RRT erred as it should have considered
whether the Sri Lankan Government’s neglect and
under resourcing of its prisons was deliberate so as to
cause extreme humiliation of those incarcerated there’
(para 5).

Ground 5

“The Federal Circuit Court should have found that the
RRT applied an incorrect test of whether the applicant
was owed complimentary protection obligations as it
did not address the question of whether the action of
placing the applicant in detention would be with
knowledge of conditions there which could cause
extreme humiliation or pain and suffering’ (para 5).

Particulars of Ground 5:

“The federal Circuit Court should have found that the
RRT erred in failing to address the question of whether
or not intention to inflict extreme humiliation or pain
and suffering could be inferred from the knowledge of
the Sri Lankan Government of the conditions in its
prisons when it took action in detaining him in those
prisons on remand’ (para 5).

Ground 6:

‘The Federal Circuit Court should have found that the
RRT erred in its understanding of the definition of cruel
or inhuman treatment or punishment and thereby
applied an incorrect test of whether the applicant was
owed complimentary protection obligations’ (para 5).
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what would happen to the applicant if returned to Sri
Lanka, that he would be granted bail after a short time

on the basis that a family member would be a guarantor.

Pertinent extracts from the proceedings at the hearing
before the Tribunal have been placed in evidence on the
application. These disclose that, at a general level of
abstraction, the Tribunal made reference both on 8
December 2014 and 19 February 2015 to the prospect
of the returnees being held on remand for a short period
of time before being brought back before a court where
they would be released on bail” (para 7).

“There is no reference on either occasion to the
particularity of “released on bail” on the basis that a
family member would stand as guarantor. The Tribunal
did make reference on the second occasion, ie. 19
February 2015, to a then very recently released
Department of Foreign Affairs and Trade Country
Report in respect of Sri Lanka dated 16 February 2015
in which one finds at para 528, a sentence which says:
Sometimes returnees then need to wait until a family
member comes to court to collect them. The Tribunal
also made reference to the requirement in most cases
for a family member to act as guarantor. So it is not a
matter where the Tribunal has made a finding in the
absence of information’ (para 8).

‘Rather the point is that the precision of most cases has
been translated into what would happen in this case.
The short point for the applicant is that, it thereby
became personal. Even though it was conceded that the
applicant’s then agent had had possession of the
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Country Report and was offered an opportunity to make
submissions after the 19 February 2015 hearing, that
was an unfocused opportunity and unfocused in the
sense that the Tribunal did not make any reference to
the finding subsequently made that this applicant would
have bail granted upon a family member standing as
guarantor. The argument then is, that this descended
below that level of general abstraction, of country
information in respect of which there was no obligation
to provide an opportunity to be heard and, instead,
descended into the intimate personal of what would
happen in relation to the applicant’ (para 9).

The Court held that there was an arguable case raised in
respect of ground one (para 9).

“The other grounds in one way or another, centre
around whether or not a guideline was observed by the
Tribunal’® (para 10).

‘At para 15 of attachment 1 to the Tribunal’s Reasons,
there is a generic reference to s 499 of the Act and to
Ministerial Direction No. 56 made under that section,
which requires the Tribunal to take account of policy
guidelines issued by the Department, being PAM3:
Refugee and humanitarian — Complementary Protection
Guidelines, and PAM3: Refugee and humanitarian —
Refugee Law Guidelines. Working one’s way through
that guideline, one comes to proposition that the
Tribunal ought to have regard to such of the
international jurisprudence concerning the Refugee
Convention, as is pertinent to particular issues raised on
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[2016] FCA 363

“The appellant alleges that the Federal Circuit Court
erred in rejecting the second ground of review advanced
before that Court, namely that the Tribunal had denied
the appellant procedural fairness and had thereby
committed jurisdictional error’ (para 37).

Consideration of Ground 1:

The Court held that ‘Federal Circuit Court Judge was
correct in determining that there had been no breach of
procedural fairness in the proceedings before the
Tribunal. Ground One of this appeal must therefore fail’
(para 42).

Ground 2:

‘Ground Two alleges that the Federal Circuit Court
erred in failing to find that the Tribunal committed
jurisdictional error in making findings concerning the
effectiveness of domestic violence laws, practices and
policies in Vietnam that were, to adopt the phrase
preferred by the appellant’s Counsel, not reasonably
open on the materials before it’ (para 45).

Consideration of Ground 2:

“The Tribunal’s conclusions about the protection
afforded by the Vietnamese authorities to victims of
violence were expressed to have been based wholly on
the sources of country information referred to in its
reasons’ (para 66).
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“The Tribunal’s statement at [62] of its reasons that “the
reports are varied on [the law’s] effectiveness” has no
support in the country information materials the
Tribunal considered: none of the information contained
any statement or opinion to the effect that the laws were
effectively implemented by the Vietnamese authorities.
Nor was there contained in the country information any
statistics from which the Tribunal could independently
and indirectly infer that domestic violence laws in
Vietnam were effectively implemented. The country
information relied upon by the Tribunal states that the
Vietnamese Government did not publish statistics
recording the incidence of arrest, prosecution and
conviction of perpetrators’ (para 86).

‘Generally speaking, it may be open to the Minister (or,
on review, the Tribunal) to cherry pick from among
various sources of country information so as to form, by
its own evaluation of the selected material, its own
conclusions of fact. It may also be accepted that, as a
general rule, an administrative decision that involves
the weighing and evaluation of countervailing
considerations is not a decision amenable to
interference by a Court on judicial review merely
because the Court might evaluate the considerations
differently or accord different considerations more or
less weight than that accorded by the Tribunal’ (para
87).

‘However, the material before the Tribunal did not
contain conflicting statements as to the effectiveness of
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domestic violence laws in Vietnam so that the
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