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The appellant was a national of Turkey. He had left 
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drawn between the international jurisprudence and the 

definitions in question, and relying in this regard on the 

)XOO�)HGHUDO�&RXUW¶V�MXGJPHQW�LQ�Minister for 

Immigration and Citizenship v MZYYL. In that case, the 

Full Court had found that the complementary protection 

UHJLPH�LQ�WKH�$FW�ZDV�µa code in the sense that the 

relevant criteria and obligations are defined in it and it 

FRQWDLQV�LWV�RZQ�GHILQLWLRQV¶��,Q�WKH�SUHVHQW�FDVH��Whe 

Court found the Tribunal was correct in following 

MZYYL (para 41).     

 

With respect to the second ground, the Court stated 

(para 39): 

µ,�DP�XQDEOH�WR�VHH�KRZ�WKH�LQIRUPDWLRQ�WKDW�WKH�

Turkish government had started to crack down on cases 

of torture and ill-treatment ± especially when contained 

in a report relied on by the appellant in his own 

submissions to the Tribunal ± was an irrelevant 

consideration when dealing with his claim that, as a 

necessary and foreseeable consequence of being 

removed from Australia to Turkey, there was a real risk 

that he would be subjected to torture. I therefore reject 

WKDW�FRQWHQWLRQ�¶ 

 

The Court dismissed the appeal. 

SZSHJ v Minister for 

Immigration and Border 

Protection [2014] FCA 268 

(Yates J) 

27 March 2014 35±60 The case relates to: 

 the application of s 91R(3) to complementary 

protection.  

(Section 91R(3) provides that, in determining whether a 

person has a well-founded fear of persecution for a 

Convention reason, conduct engaged in by the applicant 

in Australia is to be disregarded unless the applicant 

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCA/2014/268.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCA/2014/268.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCA/2014/268.html?stem=0&synonyms=0&query=%22complementary%20protection%22
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satisfies the Minister that he or she engaged in the 

conduct otherwise than for the purpose of strengthening 
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of s 36(2)(aa) is that even where the real risk of 

significant harm exists only because a person has 

deliberately engaged in conduct in Australia for the 

purpose of strengthening a claim for protection, the 

applicant will not be precluded from meeting the 

criterion for a protection visa in s 36(2) if he or she 

satisfies the test in s 36(2)(aa) and other relevant 

UHTXLUHPHQWV¶��SDUD������7KLV�ZDV�EHFDXVH�WKH�

injunction in s 91R(3) of the Act did not apply to 

complementary protection. 

 

The Court did not accept these submissions (para 41). 

The Court stated:  

µ,�DJUHH�WKDW�WKLV�LQMXQFWLRQ�>LQ�V���5���@�GRHV�QRW�DSSO\�

to the complementary protection criterion in s 36(2)(aa). 

It follows that, when considering that criterion, conduct 

in Australia engaged in by a person seeking to 

strengthen his or her claims for protection can be taken 

into account. When considering that conduct, however, 

WKHUH�LV�QR�VWDWXWRU\�EDVLV�IRU�H[FOXGLQJ�WKH�SHUVRQ¶V�

motive or motives for engaging in that conduct. A 

SHUVRQ¶V�PRWLYHV�FRQVWLWXWH�DQ�HOHPHQW�RI�WKH�UHOHYDQW�

conduct and, plainly, may be relevant to assessing 

whether there are substantial grounds for believing that, 

as a necessary and foreseeable consequence of that 

person being removed from Australia to a receiving 

country, there is a real risk that he or she will suffer 

VLJQLILFDQW�KDUP�¶� 

 

With respect to the second ground, the Court found that 

the primary judge had appropriately disposed of the 

matter, and no error in his reasoning or conclusion 
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could be demonstrated (para 51). The primary judge 

found that the Tribunal had had proper regard to the 

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCA/2014/90.html?stem=0&synonyms=0&query=%22non-refoulement%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCA/2014/90.html?stem=0&synonyms=0&query=%22non-refoulement%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCA/2014/90.html?stem=0&synonyms=0&query=%22non-refoulement%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCA/2014/90.html?stem=0&synonyms=0&query=%22non-refoulement%22
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http://www.austlii.edu.au/au/cases/cth/FCAFC/2013/125.html
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the case put has sufficiently raised the relevant issue but 

relevant matters to be taken into account are whether or 

not the claim for complementary protection clearly 

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCA/2014/621.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCA/2014/621.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/au/cases/cth/FCAFC/2013/104.html
http://www.austlii.edu.au/au/cases/cth/FCAFC/2013/104.html
http://www.austlii.edu.au/au/cases/cth/FCAFC/2013/104.html
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dissenting) dismissed the appeal. 

 

Relevantly, item 35 of Schedule 1 to the Migration 

Amendment (Complementary Protection) Act 2011 

(Cth) provides that the complementary protection 

SURYLVLRQV�DSSO\��LQWHU�DOLD��WR�µDQ�DSSOLFDWLRQ�IRU�a 

SURWHFWLRQ�YLVD�«�WKDW�LV�QRW�ILQDOO\�GHWHUPLQHG��ZLWKLQ�

the meaning of subsection 5(9) of [the Act] before [24 

0DUFK�����@¶��:KHWKHU�RU�QRW�6=51<¶V�DSSOLFDWLRQ�

had been finally determined before 24 March 2012 was 

hence relevant to whether the RRT was obliged to 

FRQVLGHU�WKH�DSSOLFDQW¶V�FODLPV�DJDLQVW�WKH�

complementary protection provisions.  

 

On this question of statutory construction, Griffiths and 

Mortimer JJ held:  

 

µ:H�FRQVLGHU�WKDW�WKH�GHOHJDWH¶V�GHFLVLRQ�RQ�6=51<¶V�

visa application was not finally determined by the 

Tribunal under Part 7 of the Act until such time as the 

Tribunal had notified both the applicant and the 

Secretary as ss 430A(1) and (2) require. Notification in 

this context means notification in accordance with the 

Act; namely ss 441A and 441B and not actual 

notification. Only when those requirements were 

IXOILOOHG�ZDV�WKH�YLVD�DSSOLFDWLRQ�³ILQDOO\�GHWHUPLQHG´�

ZLWKLQ�WKH�PHDQLQJ�RI�V������D��RI�WKH�$FW�¶��SDUD���� 

 

In reaching this conclusion, the Full Federal Court, like 

the primary judge, considered the decision in Minister 

for Immigration and Citizenship v SZQOY [2012] 

FCAFC 131 to be relevant: 
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µAlthough the question of the proper construction of s 

5(9) of the Act did not arise in that [SZQOY] (rather, it 

focused on the related question of when the Tribunal 

becomes functus officio���WKH�«�REVHUYDWLRQV�RI�ERWK�

Logan J and Barker J [extracted at paras 89±90] are 

especially apposite in highlighting the significance of 

WKH�QRWLILFDWLRQ�UHTXLUHPHQWV�WR�WKH�7ULEXQDO¶V�³FRUH�

IXQFWLRQ´�RI�UHYLHZ�¶��SDUD���� 

 

On the basis of this construction of s 5(9) of the Act, 

Griffiths and Mortimer JJ held that the RRT was 

obliged to consider whether SZRNY was owed 

protection obligations under the complementary 

protection provisions (para 106). Accordingly, their 

+RQRXUV�GLVPLVVHG�WKH�0LQLVWHU¶V�DSSHDO�� 

 

Buchanan J, dissenting, upheld the appeal. His Honour 

held: 

 

µ,Q�P\�RSLQLRQ��RQFH�WKH�GHFLVLRQ�RI�WKH�557�ZDV�

despatched to the Secretary and (albeit incorrectly 

addressed) to the first respondent, the decision of the 

delegate was no longer subject to any form of review by 

the RRT. The position does not change because 

despatch to the first respondent was ineffective or 

because it did not conform to the direction in s 

430A(1)(b) (i.e. to use a method in s 441A) or to the 

related direction in s 441A to post the decision to the 

last notified address. Although it remained necessary to 

comply with s 430A(1) using one of the methods 

specified in s 441A (by post or otherwise) that did not 
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returned to the receiving country in question. However, 

http://www.austlii.edu.au/au/cases/cth/FCA/2013/774.html
http://www.austlii.edu.au/au/cases/cth/FCA/2013/774.html
http://www.austlii.edu.au/au/cases/cth/FCA/2013/774.html
http://www.austlii.edu.au/au/cases/cth/FCA/2013/774.html
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DJDLQVW�FULPH�RU�FULPLQDOV�¶��SDUD���� 

 In M61/2010E v Commonwealth of 

Australia (2010) 243 CLR 319��µWKH�Court said, 

with reference to Dranichnikov ... that failing to 

DGGUHVV�RQH�RI�WKH�FODLPHG�EDVHV�IRU�WKH�SODLQWLII¶V�

fear of persecution was a denial of procedural 

IDLUQHVV�¶��SDUD���� 

 In NABE v Minister of the Immigration and 

Multicultural and Indigenous Affairs (No 2) (2004) 

144 FCR 1 (NABE���µ>WKH�&RXUW@�GLVFXVVHG�«�WKH�

proposition that the Tribunal was not to limit its 

GHWHUPLQDWLRQ�WR�WKH�³FDVH´�DUWLFXODWHG�E\�DQ�

applicant if evidence and material which it accepts 

raised a case not articulated. The Court said that a 

claim not expressly advanced would attract the 

review obligation of the Tribunal when it was 

apparent on the face of the material before the 

Tribunal. Such claim will not depend for its 

exposure on constructive or creative activity by the 

7ULEXQDO�«�WKH�&RXUW�GLVFRXQWHG�DV�D�JHQHUDO�UXOH�

that the Tribunal could disregard a claim which 

DURVH�FOHDUO\�IURP�WKH�PDWHULDOV�EHIRUH�LW�¶��SDUD����� 

 In NABE, the Court approved of the following 

statement by Selway J in SGBB v Minister for 

Immigration and Multicultural and Indigenous 

Affairs �����������$/5������µ7KH�TXHVWLRQ��

ultimately, is whether the case put by the appellant 

before the tribunal has sufficiently raised the 

relevant issue that the tribunal should have dealt 

ZLWK�LW�¶��SDUD������ 

 In NABE, the Court also approved of the following 

statement by Gleeson CJ in S395 v Minister for 
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Immigration and Multicultural Affairs (2003) 216 

&/5������µProceedings before the tribunal are not 

adversarial; and the issues are not defined by 

pleadings, or any analogous process. Even so, this 

court has insisted that, on judicial review, a decision 

of the tribunal must be considered in the light of the 

basis upon which the application was made, not 

upon an entirely different basis which may occur to 

DQ�DSSOLFDQW��RU�DQ�DSSOLFDQW¶V�ODZ\HUV��DW�VRPH�ODWHU�

VWDJH�LQ�WKH�SURFHVV�¶��SDUD���� 

 In NABE, the Court held that every case must be 

considered according to its own circumstances (para 

50). 

 

The Court held: 

 

µApplying these principles, the Court in NABE said that 

although the claim might have been seeing as arising on 

the material before the Tribunal it did not represent, in 

DQ\�ZD\��³D�VXEVWDQWLDO�FOHDUO\�DUWLFXODWHG�DUJXPHQW�

UHO\LQJ�XSRQ�HVWDEOLVKHG�IDFWV´�LQ�WKH�VHQVH�LQ�ZKLFK�

that term was used in Dranichnikov. A judgment that 

the Tribunal failed to consider a claim which is not 

expressly advanced is not lightly to be made. The claim 

must emerge clearly from the materials before the 

7ULEXQDO�¶��SDUD���� 

 

µ>,@Q�P\�RSLQLRQ��WKH�FXUUHQW�FODLP�ZDV�QRW�DSSDUHQW�RQ�

the face of the material before the Tribunal or squarely 

or sufficiently raised by the material. The claim as now 

put is taken out of its original context both in the 
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UHOHYDQW�SDUDJUDSK��>���@��RI�WKH�7ULEXQDO¶V�GHFLVLRQ�¶�

(para 52) 

SZRSN v Minister for 

Immigration and 

Citizenship [2013] FCA 

751 (Mansfield J) 

6 August 2013 43±9 This case relates to: 

 WKH�PHDQLQJ�RI�µVLJQLILFDQW�KDUP¶ 

 

This was an appeal against the decision of the Federal 

Magistrates Court in SZRSN v Minister for Immigration 

and Citizenship [2013] FMCA 78 (see summary of this 

case, below, for relevant background). The Federal 

Court dismissed the appeal. 

 

2Q�WKH�TXHVWLRQ�RI�ZKHWKHU�WKH�DSSHOODQW¶V�VHSDUDWLRQ�

from his children in Australia could amount to 

µVLJQLILFDQW�KDUP¶��WKH�&RXUW�KHOG�� 

 

µAn interpretation of the legislation that incorporates 

UHPRYDO�IURP�RQH¶V�IDPLO\�E\�WKH�$XVWUDOLan 

JRYHUQPHQW�DV�³VLJQLILFDQW�KDUP´�ZRXOG�EH�DQ�

extremely strained reading, and one not in accordance 

with the clear intention of Parliament in enacting 

the complementary protection criterion. That intention 

ZDV�WR�KRQRXU�$XVWUDOLD¶V�QRQ-refoulement obligation. 

In short, the appellant has failed to identify or 

demonstrate any error in the application of the term 

³VLJQLILFDQW�KDUP´�E\�WKH�)HGHUDO�0DJLVWUDWH�¶��SDUD���� 

 

In January 2014, the claimant sought re-examination of 

his application, and the delegate of the Minister found 

that it was not valid as it had been dealt with already. 

7KH�FODLPDQW�VRXJKW�UHYLHZ�RI�WKH�GHOHJDWH¶V�GHFLVLRQ�

in SZRSN v Minister for Immigration [2014] FCCA 557 

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCA/2013/751.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCA/2013/751.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCA/2013/751.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCA/2013/751.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/557.html?stem=0&synonyms=0&query=%22complementary%20protection%22
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(18 March 2014), in which case he was unsuccessful. 

He further appealed that decision unsuccessfully in 

SZRSN v Minister for Immigration and Border 

Protection [2014] FCA 527 (5 May 2014). 

 

SZGIZ v Minister for 

Immigration and 

Citizenship [2013] FCAFC 

71 (Allsop CJ, Buchanan 

and Griffiths JJ)  

Full Federal Court  

 

3 July 2013 1±75 This case relates to: 

 proper construction of section 48A of the Act  

 UHOHYDQFH�RI�$XVWUDOLD¶V�LQWHUQDWLRQDO�REOLJDWLRQV�WR�

construction of the Act  

 

The appellant was from Bangladesh. He applied for a 

protection visa on 11 March 2005, claiming to be a 

refugee. This application was rejected, primarily on the 

ground that section 91R(3) of the Act required the 

DSSHOODQW¶V�FRQYHUVLRQ�LQ�&KULVWLDQLW\�LQ�$XVWUDOLD�WR�EH�

disregarded for the purpose of determining his claim to 

be a refugee. On 24 March 2012, the Migration 

Amendment (Complementary Protection) Act 2011

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCA/2014/527.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCA/2014/527.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/au/cases/cth/FCAFC/2013/71.html
http://www.austlii.edu.au/au/cases/cth/FCAFC/2013/71.html
http://www.austlii.edu.au/au/cases/cth/FCAFC/2013/71.html
http://www.austlii.edu.au/au/cases/cth/FCAFC/2013/71.html
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which duplicated an earlier unsuccessful application, in 

the sense that both applications raised the same 
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the statute must be enforced even if they 

amount to a contravention of accepted 

principles of international law. Such a 

position is not reached after construing s 

198A(3)(a). 

 

60. Here, to deny a person a statutory entitlement to 

seek protection from, for example, torture, because the 

Minister had previously not been satisfied of a claim of 

a well-founded fear of persecution under the Refugees 

&RQYHQWLRQ�ZRXOG�QRW�RQO\�FRQIOLFW�ZLWK�$XVWUDOLD¶V�

international obligations, but also would be arbitrary. 

 

61. Nothing in the above approach denies the central 

task with which the Court is concerned: the construction 

of a law of the Parliament: cf NBGM v Minister for 

Immigration and Multicultural Affairs [2006] HCA 54; 

����&/5����¶ 

MZYXS v Minister for 

Immigration and 

Citizenship [2013] FCA 

614 (Marshall J) 

 

21 June 2013 32±40 This case relates to: 

 relocation (reasonableness) 

 

The appellant claimed that the Refugee Review 

Tribunal had erred, inter alia, by failing to distinguish 

between the statutory test in section 36(2B)(a) and the 

case law concerning relocation in the refugee context 

(para 33). However, Marshall J rejected this claim: 

 

µ����«�7KH�LVVXHV�ZKLFK�DULVH�ZKHQ�FRQVLGHULQJ�WKH�

reasonableness of relocation in the refugee context are 

the same which arise in the complementary protection 

context. Read fairly, the reasons of the Tribunal show 

that it understood this. The Tribunal did not fail to 

http://www.austlii.edu.au/au/cases/cth/FCA/2013/614.html
http://www.austlii.edu.au/au/cases/cth/FCA/2013/614.html
http://www.austlii.edu.au/au/cases/cth/FCA/2013/614.html
http://www.austlii.edu.au/au/cases/cth/FCA/2013/614.html
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DSSO\�WKH�FRUUHFW�WHVW�LQ�FRQVLGHULQJ�V���%��%��D���«¶ 

 

µ����,W�LV�DFFHSWHG�WKDW�V 36(2)(aa) and s 36(2B)(a) must 

be considered together and as a whole; see MZYYL. 

That is what the Tribunal did in this case. The Tribunal 

considered whether relocation was reasonable and 

practicable in the particular circumstances of the 

applicant and the impact upon him of relocation within 

his country in reliance in SZATV v Minister for 

Immigration and Citizenship and Anor (2007) 233 CLR 

18 and SZFDV v Minister for Immigration and 

Citizenship and Anor (2007) 233 CLR 51. Although 

those cases do not deal with the complementary 

protection regime, they deal with the question of the 

reasonableness of internal relocation, being a matter 

directly addressed by s 36(2B)(a) of the Act. It was 

appropriate for the Tribunal to draw guidance from 

WKHVH�GHFLVLRQV�¶� 

Minister for Immigration 

http://www.austlii.edu.au/au/cases/cth/FCAFC/2013/33.html
http://www.austlii.edu.au/au/cases/cth/FCAFC/2013/33.html
http://www.austlii.edu.au/au/cases/cth/FCAFC/2013/33.html
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(para 247).  

 

Relevance of international jurisprudence  

 

Contrary to the comments in Minister for Immigration 

and Citizenship v MZYYL [2012] FCAFC 147, it is 

apparent from the judgment that international 

jurisprudence on the CAT and ICCPR are relevant to 

interpretation of the domestic complementary 

protection provisions. This is because the Court 

FKDUDFWHULVHV�V�������DD��DV�D�µUHFRJQLWLRQ¶�RI�

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCA/2013/204.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCA/2013/204.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCA/2013/204.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCA/2013/204.html?stem=0&synonyms=0&query=%22complementary%20protection%22
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any discretion in his favour by the Minister were his 

http://www.austlii.edu.au/au/cases/cth/FCAFC/2013/14.html
http://www.austlii.edu.au/au/cases/cth/FCAFC/2013/14.html
http://www.austlii.edu.au/au/cases/cth/FCAFC/2013/14.html
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µ�����I am
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µ�����7KH�0LQLVWHU�QRWHV�WKHUH�DUH�6WDWH�3DUWLHV�WR�WKH�

ICCPR, notably the United States of America, which do 

not accept the existence of non-refoulement obligations 

at all, even in relation to those fundamental rights. 

While Australia has accepted a non-refoulement 

obligation in relation to Art 6 and Art 7, it has 

repeatedly asserted that such an obligation does not 

extend to Art 14, for example in A.R.J. v 

Australia Communication No 692/1996 HRC (28 July 

1997) (A.R.J. v Australia), [4.12] and C v 

Australia, Communication No 900/1999 HRC (28 

October 2002) [4.11]. The Minister submits the 

Committee has consistently declined to rule on the 

question when raised by applicants in individual 

communications, as for example in A.R.J. v 

Australia; Kwok v Australia [9.8]; Judge v 

Canada, Communication No 829/1998 HRC (5 August 

2002) (Judge v Canada); Alzery v 

Sweden, Communication No 1416/2005 HCR (25 

2FWREHU�������>����@�¶ 

 

µ�����7KH�0LQLVWHU�VXEPLWV�WKHUH�DUH�FRJHQW�UHDVRQV�IRU�

maintaining the current scope of the non-

refoulement obligation. The fact that human rights 

might not be as well respected in another State, as in 

Australia, should not of itself give rise to a non-

refoulement obligation. This would deprive the 

primarily territorial scope of Art 2 of real meaning by 

effectively requiring Australia to ensure that the full 

extent of rights in the ICCPR is guaranteed to persons 

within another jurisdiction. See also the 

comments Judge v Canada, Individual Opinion 
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�&KDQHW��¶ 

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCA/2013/49.html?stem=0&synonyms=0&query=mzyyo
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCA/2013/49.html?stem=0&synonyms=0&query=mzyyo
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCA/2013/49.html?stem=0&synonyms=0&query=mzyyo
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(Murphy J)  

 

 

 

This was an application to review the decision of the 

Minister to refuse to grant a protection visa to the 

applicant on character grounds. The applicant, from 

Iran, had been found to be a person to whom Australia 

had obligations under the Refugee Convention (para 1). 

 

In rejecting tKH�DSSOLFDQW¶V�DUJXPHQW�WKDW�WKH�0LQLVWHU¶V�

GHFLVLRQ�ZDV�LQFRPSDWLEOH�ZLWK�$XVWUDOLD¶V�non-

refoulement obligation under Art 33 of the Refugee 

Convention, the Court held:  

 

µThe Minister was correct in stating in the Reasons that 

the decision to refuse the applicant a protection visa on 

FKDUDFWHU�JURXQGV�ZDV�QRW�³LQ�LWVHOI´�D�GHFLVLRQ�WR�

remove him from Australia. This is so because (at any 

time prior to removal) it was open to the Minister to 

exercise his power under s 195A of the Act to grant the 

applicant a visa of a particular class, if satisfied that it 

was in the public interest to do so. It therefore cannot be 

said that a necessary consequence of the decision to 

refuse the protection visa was that the applicant would 

be removed to any country, let alone refouled to a 

country where he faced persecution. The facts of the 

present case illustrate this as the Minister granted a 

Bridging Visa to the applicant, which had the effect that 

he was released from detention and the statutory 

obligation to remove him IURP�$XVWUDOLD�ZDV�OLIWHG�¶�

(para 68) 

 

µ(YHQ�LI�WKH�GHFLVLRQ�WR�UHIXVH�WKH�DSSOLFDQW�D�SURWHFWLRQ�

visa did amount to a decision to remove him from 
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Australia (which it did not), such a decision would not 

necessarily offend the non-refoulement obligation. The 

obligation requires that the applicant not be removed to 

any country where he has a well-founded fear of 

persecution for a Convention ground. He may, of 

FRXUVH��EH�UHPRYHG�WR�D�³VDIH´�FRXQWU\�- that is, a 

country where he has no well founded fear of such 

persecution. The Minister was correct in stating in the 

Reasons that his decision to refuse a protection visa is 

QRW�³RI�LWVHOI´�LQFRPSDWLEOH�ZLWK�$XVWUDOLD
V�non-

refoulement REOLJDWLRQ�¶��SDUD���� 

SZRLY v Minister for 

Immigration and 

Citizenship [2012] FCA 

1459 (Griffiths J)  

21 December 2012 27±32, 41±3 This case relates to: 

 best interests of the child  

 

The appellant claimed, inter alia, that the Federal 

http://www.austlii.edu.au/cgi-bin/disp.pl/au/cases/cth/FCA/2012/1459.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/disp.pl/au/cases/cth/FCA/2012/1459.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/disp.pl/au/cases/cth/FCA/2012/1459.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/disp.pl/au/cases/cth/FCA/2012/1459.html?stem=0&synonyms=0&query=%22complementary%20protection%22
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Article ��RI�WKH�&RQYHQWLRQ�DV�PHDQLQJ�³HYHU\�KXPDQ�

being below the age of eighteen years unless under the 

lDZ�DSSOLFDEOH�WR�WKH�FKLOG��PDMRULW\�LV�DWWDLQHG�HDUOLHU´��

It is also to be noted that the Preamble to the 

Convention contains the following statement: 

 

Bearing in mind that, as indicated in the Declaration 

RI�WKH�5LJKWV�RI�WKH�&KLOG��³WKH�FKLOG��E\�UHDVRQ of 

his physical and mental immaturity, needs special 

safeguards and care, including appropriate legal 

SURWHFWLRQ��EHIRUH�DV�ZHOO�DV�DIWHU�ELUWK´ 

 

I am not aware of any judicial authority supporting the 

proposition that Article 3 the Convention applies to 
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Anthonypillai (2001) 106 FCR 426 at [36] 

and M38/2002 v Minister for Immigration and 

http://www.austlii.edu.au/au/cases/cth/FCA/2012/1440.html
http://www.austlii.edu.au/au/cases/cth/FCA/2012/1440.html
http://www.austlii.edu.au/au/cases/cth/FCA/2012/1440.html
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J) 

 

 

DSSOLFDQW¶V�YLVD�EHFDXVH�KH�ZDV�VHQWHQFHG�WR�����\HDUV¶�

imprisonment for importing cocaine.  The applicant said 

that if he were deported to Nigeria he would be 

mistreated in the Nigerian criminal justice system, and 

GHSRUWLQJ�KLP�ZRXOG�EUHDFK�$XVWUDOLD¶V�non-

refoulement obligations under the ICCPR. 

 

The FCA held that the AAT had erred in applying the 

µUHDO�FKDQFH¶�WHVW��RUGLQDULO\�DSSOLHG�IRU�DVVHVVLQJ�D�

refugee claim) to assess AustraOLD¶V�non-refoulement 

obligations under the ICCPR.   

 

[78] Asking whether the formulation in Chan >µUHDO�

FKDQFH¶�WHVW�IRU�D�UHIXJHH�FODLP@�is different to the 

formulation in Pillai >µQHFHVVDU\�DQG�IRUHVHHDEOH�

FRQVHTXHQFH¶�WHVW�IRU�D�non-refoulement claim under the 

ICCPR] «�LV�DQ�DOPRVW�PHDQLQJOHVV�TXHVWLRQ��,W�LV�D�

more useful inquiry to ask what it is that both treaties 

are doing. The Refugees Convention seeks to define 

when a visa will be granted to a person seeking refuge. 

The ICCPR concept of non-refoulement is addressed to 

a different question; namely, whether a person can be 

sent to a particular State. So, too, the harms which are 

involved are different. The Refugees Convention will 

be satisfied by persecution which may fall well short of 

death, torture or other similarly irreparable harm. Non-

refoulement under the ICCPR, by contrast, requires 
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http://www.austlii.edu.au/au/cases/cth/FCAFC/2012/147.html
http://www.austlii.edu.au/au/cases/cth/FCAFC/2012/147.html
http://www.austlii.edu.au/au/cases/cth/FCAFC/2012/147.html
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will suffer significant harm in a country if the Minister 

is satisfied that:  

 

(a) the non-citizen could obtain, from an authority of 

the country, protection such that there would not be 

a real risk that the non-citizen will suffer significant 

harm.  

 

The Minister argued that the appropriate standard of 

SURWHFWLRQ�ZDV�WKDW�RI�µUHDVRQDEOH¶�SURWHFWLRQ���+H�

DUJXHG�WKDW�WKH�557�µHUUHG�LQ�KROding that a higher 

standard was required than that under s 36(2)(a) of the 

Act, namely to reduce the level of risk of significant 

KDUP�WR�VRPHWKLQJ�OHVV�WKDQ�D�UHDO�RQH¶��SDUD���� 

 

The court rejected this interpretation.  It held that s 

36(2B)(b):  

 

1. µGHHPV a particular circumstance to mean that 

the non-citizen will not suffer significant harm if 

the non-citizen were to be returned to the 

receiving country.  If any of the circumstances 

mentioned in s 36(2B) are found to exist, the 

Minister must conclude that the non-citizen 

would not suffer significant harm for the 

purposes of s 36(2)(aa).  However, the inquiry in 

s 36(2B) is not at large.  It is an inquiry into the 

particular circumstances that appertain to the 

non-citizen whose application for a visa is under 

consideration.  That is made clear by the 

UHIHUHQFH�LQ�WKH�FKDSHDX�WR�WKH�³QRQ-FLWL]HQ´�

and the references in paragraphs (a) and (b) to 
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the non-citizen relocating or seeking protection 

from an authority of the country but, even more 

particularly, by paragraph (c) which speaks of 

the non-FLWL]HQ�SHUVRQDOO\�¶��SDUD�����HPSKDVLV�

added) 

 

2. uses different language from the State protection 

test adopted in relation to the Refugees 

Convention (para 34) 

 

 

3. GRHV�QRW�µUHTXLUH�HLWKHU�WKH�FRQFOXVLRQ�WKDW�LW�LV�

inevitable that the non-citizen will suffer 

significant harm or the conclusion that it is 

certain that he or she will not.  The express 

terms of the section require the Minister to be 

satisfied that, given the protection available to 

MZYYL in the receiving country, there would 

not be a real risk that he will suffer significant 

KDUP�¶��SDUD����� 

 

 

The Minister argued that the standard of protection in s 

����%��E��ZDV�VDWLVILHG�µLI�WKH�6WDWH�DXWKRULW\�LQ�

question operates an effective legal system for the 

detection, prosecution and punishment of acts 

constituting serious harm and the non-citizen has access 

WR�VXFK�SURWHFWLRQ�¶��SDUD����� 

 

The court rejected that interpretation:  

 

µ�,W�LV�FRQWUDU\�WR�WKH�H[SUHVs words of the section.  To 
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construe the provision in that way would have the Court 

ignore or read out of s 36(2B)(b) (and, indeed, other 

sections in the Complementary Protection Regime) the 

SKUDVH�³UHDO�ULVN´�DQG�WKH�UHIHUHQFH�WR�WKH�QRQ-citizen. 

The MiniVWHU¶V�FRQVWUXFWLRQ�VHHNV�WR�KDYH�WKH�&RXUW�

focus on the system rather than the individual. That is 

not the question posed by the section. At least part of 

WKH�SUREOHP�ZLWK�WKH�0LQLVWHU¶V�FRQVWUXFWLRQ�RI�V�

36(2B)(b) arises because the Minister seeks to treat s 

����%��E��DV�D�³FDUYH-RXW´�WR�EH�FRQVLGHUHG�DIWHU�WKH�

enquiry provided for in s 36(2)(aa). That approach 

should be rejected. The section must be read as a whole. 

The enquiry provided for in s 36(2)(aa) necessarily 

involves consideration of the matters referred to in s 

36(2B). The Minister does not undertake the enquiry in 

V�������DD��DQG�WKHQ�PRYH�WR�V�����%��¶��SDUD���� 

  

The court also examined two further problems with the 





44 

 
© Andrew & Renata Kaldor Centre for International Refugee Law 

 

paras 271±73.   

 

Thus, the standard of risk or threshold for 

complementary protection cases is the same as for 

refugee cases ± WKH�µUHDO�FKDQFH¶�WHVW��VHH�SDUD����RI�

MZYYL). 

 

Interpretation of complementary protection provisions 

 

As a preliminary point, the court held that the issue 

before the court was a matter of statutory construction 

of the Migration Act, because of the nature of 

$XVWUDOLD¶V�FRPSOHPHQWDU\�SURWHFWLRQ�UHJLPH�� 

 

µ7KH�UHJLPH�HVWDEOLVKHV�FULWHULD�³WKDW�HQJDJH´�

$XVWUDOLD¶V�H[SUHVV�DQG�LPSOLHG�QRQ-refoulement 

REOLJDWLRQV�XQGHU�WKH�>,&&35��&$7�DQG�&52&@�«�7KH�

Complementary Protection Regime is a code in the 

sense that the relevant criteria and obligations are 

GHILQHG�LQ�LW�DQG�LW�FRQWDLQV�LWV�RZQ�GHILQLWLRQV�«�

Unlike s 36(2)(a), the criteria and obligations are not 

defined by reference to a relevant international law. 

Moreover, the Complementary Protection Regime uses 

definitions and tests different from those referred to in 

the International Human Rights Treaties and the 

commentaries on those International Human Rights 

7UHDWLHV�¶��SDUD���� 

 

µ,W�LV�WKHUHIRUH�QHLWKHU�QHFHVVDU\�QRU�XVHIXO�WR�DVN�KRZ�

WKH�«�
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case are governed by the applicable provisions of the 

$FW��QDPHO\�VV�������DD��DQG�����%�«¶��SDUD���� 

Santhirarajah v Attorney-

General for the 

Commonwealth of 

Australia [2012] FCA 940 

(North J) 

 

 

31 August 2012 267, 271±75  This was an extradition case in which the standard of 

proof (or threshold) for cases involving potential return 

to torture under the Convention against Torture (CAT) 

was considered.  The court noted that there is a 

difference between the way the US and Australia 

LQWHUSUHW�WKH�WKUHVKROG�IRU�µVXEVWDQWLDO�JURXQGV�IRU�

belLHYLQJ¶�XQGHU�&$7��µ7KH�86�LQWHUSUHWDWLRQ�SODFHV�D�

heavier burden on the affected person than the 

Australian interpretation.  Proof as required by the US 

that it is more likely than not that a person would be in 

danger of being subjected to torture is a higher standard 

than proof as required by Australia of a foreseeable, real 

DQG�SHUVRQDO�ULVN�RI�WRUWXUH¶��SDUD������ 

MZYRM v Minister for 

Immigration and 

Citizenship [2012] FCA 

986 (Gray J) 

15 August 2012 16±17 This case relates to: 

 commencement of complementary protection 

provisions 

 

The appellants applied for a protection visa in August 

2010. Their application was refused by a delegate of a 

Minister on 31 May 2011. On 8 September 2011, the 

RRT forwarded to the appellants its decision to affirm 

the decision of the delegate (para 1).  

 

The Court held that the complementary protection 

provisions did not apply to the appellants:  

 

µItem 35 [of Schedule 1 of the Migration Amendment 

(Complementary Protection) Act 2011 �&WK���µWKH�

DPHQGLQJ�$FW¶�@�SURYLGHV�WKDW�WKH�DPHQGPHQWV�PDGH�E\�

the schedule apply in relation to an application for a 

http://www.austlii.edu.au/au/cases/cth/FCA/2012/940.html
http://www.austlii.edu.au/au/cases/cth/FCA/2012/940.html
http://www.austlii.edu.au/au/cases/cth/FCA/2012/940.html
http://www.austlii.edu.au/au/cases/cth/FCA/2012/940.html
http://www.austlii.edu.au/cgi-bin/disp.pl/au/cases/cth/FCA/2012/986.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/disp.pl/au/cases/cth/FCA/2012/986.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/disp.pl/au/cases/cth/FCA/2012/986.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/disp.pl/au/cases/cth/FCA/2012/986.html?stem=0&synonyms=0&query=%22complementary%20protection%22
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protection visa made on or after the day on which item 

35 commences, or that is not finally determined within 

the meaning of s 5(9) of the Migration Act before the 

GD\�RQ�ZKLFK�WKH�LWHP�FRPPHQFHV�¶��SDUD���� 

 

µ6HFWLRQ�� of the amending Act deals with 

commencement. It contains a table detailing the dates 

on which various provisions of the amending Act and 

items in the schedule came into operation. By reference 

to that table, it is clear that item 35 came into operation 

on 24 March 2012. Well before that date, the 

DSSHOODQWV¶�DSSOLFDWLRQs for protection visas had been 

finally determined as that phrase is defined in s 5(9) of 

the Migration Act. In particular, para (a) of s 

5(9) provides that an application is finally determined 

when a decision that has been made in respect of the 

application is not, or is no longer, subject to any form of 

review under Pt 5 or Pt 7. For the purposes of an 

application to the Tribunal for review, Pt 7 contains the 

relevant provisions. It is clear that s 5(9) treats an 

application for a protection visa as having been finally 

determined when a decision that has been made in 

respect of it is no longer subject to any form of review 

under Pt 7. A review under Pt 7 having been completed, 

and not being otherwise the subject of any jurisdictional 

error, it is clear that the application underlying it has 

been finally determined for relevant purposes, at the 

ODWHVW�E\���6HSWHPEHU������¶ 

 

FEDERAL CIRCUIT COURT OF AUSTRALIA 
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Case Decision date Relevant paragraphs Comments 

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/2851.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/2851.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/2851.html?stem=0&synonyms=0&query=%22complementary%20protection%22
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At the hearing on 2 April 2013, the Tribunal found that 

the applicants were not entitled to protection in 

Australia pursuant to s.36(2) of the Act (para 8).   

 

7KH�7ULEXQDO�µDFFHSWHG�DQG�DGRSWHG�WKH�ILQGLQJV�RI�WKH�

ILUVW�7ULEXQDO�DQG�IRXQG�WKDW�WKH�DSSOLFDQWV¶�FODLPV�WR�

fear Convention-related persecution were not well-

founded (para 8).    

 

With respect to the complementary protection criteria, 

WKH�7ULEXQDO�µUejected that the applicants were 

&KULVWLDQV�LQ�&KLQD¶�DQG�µZDV�QRW�VDWLVILHG�WKDW�WKH�

DSSOLFDQWV¶�FODLPV�JDYH�ULVH�WR�VXEVWDQWLDO�JURXQGV�IRU�

believing that there was a real risk they would suffer 

VLJQLILFDQW�KDUP¶�SDUD�����µ7KH�7ULEXQDO�DOVR�IRXQG�WKDW�

the applicants would not face a real chance of 

persecution for failing to return to China at the end of 

WKHLU�WRXU�JURXS�YLVLW�DIWHU�WKHLU�YLVDV�KDG�H[SLUHG�¶��SDUD�

8) 

 

The applicants sought review before the Court based on 

the following three grounds: 

1. The applicants were not provided with a 

competent interpreter during the hearing   

2. The Tribunal did not give the applicants 

reasonable time to provide relevant material and 

documentation to support of their claims  

3. 7KH�7ULEXQDO�µUHOLHG�RQ�WKH�KHDULQJ�ZLWK�WKH�

applicants for its decision, rather than taking 

LQWR�DFFRXQW�DOO�WKH�³UHOHYDQW�FRQVLGHUDWLRQ´¶ 

(para 9). 

http://www.austlii.edu.au/au/legis/cth/consol_act/ma1958118/s36.html
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http://www.austlii.edu.au/au/cases/cth/FCA/2010/1391.html
http://www.austlii.edu.au/au/cases/cth/FCA/2010/1391.html
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282010%29%20119%20ALD%20275?stem=0&synonyms=0&query=%22complementary%20protection%22


http://www.austlii.edu.au/au/legis/cth/consol_act/ma1958118/s91r.htmlhttp:/www.austlii.edu.au/au/legis/cth/consol_act/ma1958118/s91r.html
http://www.austlii.edu.au/au/legis/cth/consol_act/ma1958118/s91r.html
http://www.austlii.edu.au/au/legis/cth/consol_act/ma1958118/s91r.htmlhttp:/www.austlii.edu.au/au/legis/cth/consol_act/ma1958118/s91r.html
http://www.austlii.edu.au/au/cases/cth/FCA/2014/914.html
http://www.austlii.edu.au/au/cases/cth/FCA/2014/914.html#para21
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/2447.html?stem=0&synonyms=0&query=SZSRX
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/2447.html?stem=0&synonyms=0&query=SZSRX
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/2447.html?stem=0&synonyms=0&query=SZSRX
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(Unsuccessful) REOLJDWLRQV�DV�SDUW�RI�WKH�DSSOLFDQW¶V�FODLP�� 

 consideration of all integers of a claim with 

respect to complementary protection, and 

 WKH�DSSOLFDWLRQ�RI�WKH�µUHDO�FKDQFH¶�WHVW�WR�WKH�

µUHDO�ULVN¶�WHVW 

 

The applicant was a citizen of Vietnam and claimed to 

fear harm based on three discrete reasons. First, the 

applicant claimed to fear harm from person A, 

following a traffic accident with person A in Vietnam. 

The applicant claimed that she was threatened with 

harm if she proceeded to sue person A for the damages 

arising from the physical injuries she sustained in the 

accident (para 6). Second, the applicant claimed to fear 

harm based on the discrimination she faced in Vietnam 

as a practising Catholic (para 5). Third, the applicant 

claimed to fear harm from person B who assisted her to 

travel to Australia. The applicant had been unable to 

repay person B for assisting her to travel to Australia, 

and in response person B had threatened to take the 

DSSOLFDQW¶V�IDPLO\¶V�SURSHUW\��SDUD����� 

 

)ROORZLQJ�D�µSURWHFWLRQ�REOLJDWLRQV�GHWHUPLQDWLRQ¶�WKH�

relevant officer found that the applicant was not 

FUHGLEOH��DQG�µLI�WKH�FODLPV�ZHUH�WUXH��WKH�FODLPV�GLG�QRW�

HVWDEOLVK�WKH�QHHG�IRU�SURWHFWLRQ¶�XQGHU�WKH�5HIXJHH�

Convention (para 10). The case was then automatically 

referred for an independent protection assessment (para 

11). 

 

Section 36(2)(aa) was introduced into the Act on 24 

March 2012, before the independent protection 

http://www.austlii.edu.au/au/legis/cth/consol_act/ma1958118/s36.html


52 

 
© Andrew & Renata Kaldor Centre for International Refugee Law 

 

assessment review interview for this case took place 

(which was on 16 May 2012) (paras 13 and 15).  

http://www.austlii.edu.au/au/legis/cth/consol_act/ma1958118/s36.html
http://www.austlii.edu.au/au/legis/cth/consol_act/ma1958118/s36.html
http://www.austlii.edu.au/au/legis/cth/consol_act/ma1958118/s36.html


53 

 
© Andrew & Renata Kaldor Centre for International Refugee Law 

 

FRPSOHPHQWDU\�SURWHFWLRQ�FULWHULRQ¶��SDUD������ 
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any duty on the part of the Reviewer to assist the 

http://www.austlii.edu.au/au/legis/cth/consol_act/ma1958118/s36.html
http://www.austlii.edu.au/au/legis/cth/consol_act/ma1958118/s36.html
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Since the applicant did not succeed on any of the 

grounds on which she relied, the application was 

dismissed (paras 59-60). 

 

SZTFZ v Minister for 

Immigration & Anor 

[2014] FCCA 1861 

(Judge Driver) 

(Unsuccessful)  

 

17 October 2014 1, 10, 11-16, 20, 24, 26-

30 

This case relates to:  

 

 consideration of an DSSOLFDQW¶V�FODLP�IRU�

complementary protection when the applicant 

relies on the same claim for protection under the 

Refugee Convention 

 

The applicant was a citizen of Sri Lanka and claimed to 

µIHDU�KDUP�EDVHG�XSRQ�DQ�LPSXWHG�SROLWLFDO�RSLQLRQ�RI�

support IRU�WKH�/LEHUDWLRQ�7LJHUV�RI�7DPLO�(HODP¶�

(LTTE) (para 1). 

 

7KH�7ULEXQDO�FRQFOXGHG�WKDW�µWKHUH�LV�QR�FUHGLEOH�

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/1861.html?stem=0&synonyms=0&query=SZTFZ
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/1861.html?stem=0&synonyms=0&query=SZTFZ
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/1861.html?stem=0&synonyms=0&query=SZTFZ
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have a well founded fear of persecution, it also finds 

that there is not a real risk he will suffer significant 

KDUP�LQ�6UL�/DQND¶. (para 15) 

  

µ1RWZLWKVWDQGLQJ�WKLV�JHQHUDO�FRQFOXVLRQ��WKH�7ULEXQDO�

did separately consider whether any harm arising from 

WKH�DSSOLFDQW¶V�DOOHJHG�LOOHJDO�GHSDUWXUH�IURP�6UL�/DQND�

ZRXOG�DPRXQW�WR�VLJQLILFDQW�KDUP¶�IRU�WKH�SXUSRVHV�RI�

s.36(2)(aa) RI�WKH�$FW��µ,W�FRQFOXGHG�WKDW�WKHUH�ZDV�QR�

³UHDO�ULVN´�RI�VXFK�KDUP�DULVLQJ¶��SDUD���� 

 

Before the Federal Circuit Court, the applicant 

VXEPLWWHG�WKDW�WKH�µ7ULEXQDO�GLG�QRW�JLYH�SURSHU�

consideraWLRQ�WR�ZKHWKHU�WKH�DSSOLFDQW¶V�FODLPV�IRU�

complementary protection satisfied the statutory 

FULWHULRQ¶�LQ�s.36(2)(aa) of the Act. Instead, it was 

FODLPHG��µWKH�7ULEXQDO�UHOLHG�RQ�LWV�ILQGLQJV�PDGH�LQ�

UHVSHFW�RI�WKH�DSSOLFDQW¶V�FODLPV¶�XQGHU�WKH�5HIXJHH�

Convention. As a result, the applicant submitted that 

µWKH�7ULEXQDO�DVNHG�WKH�ZURQJ�TXHVWLRQ�EHFDuse it failed 

to take into account the fact that the test for 

complementary protection under s.36(2)(aa) is separate 

to, and different from, the test for assessing refugee 

FODLPV�XQGHU�V�������D�¶��SDUD����� 

 

With reference to SZSGA v Minister for Immigration 

[2013] FCA 774 WKH�&RXUW�KHOG�WKDW�µLW�LV�QRW�DOZD\V�

necessary for the Tribunal to give extensive reasons for 

the rejection of complementary protections claims. This 

is especially so where the facts giving rise to the 

complementary protection claims are the same as those 

http://www.austlii.edu.au/au/legis/cth/consol_act/ma1958118/s36.html
http://www.austlii.edu.au/au/legis/cth/consol_act/ma1958118/s36.html
http://www.austlii.edu.au/au/legis/cth/consol_act/ma1958118/
http://www.austlii.edu.au/au/legis/cth/consol_act/ma1958118/s36.html
http://www.austlii.edu.au/au/cases/cth/FCA/2013/774.html
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µ:KLOVW�PDQ\�RI�WKH�DSSOLFDQW¶V�FODLPV�ZHUH�

GLVEHOLHYHG¶��µWKH�7ULEXQDO�DFFHSWHG�VRPH�SDUWV�RI�WKH�

DSSOLFDQW¶V�IDFWXDO�FODLPV¶��µ6SHFLILFDOO\��WKH�7ULEXQDO�

accepted that the applicant was from an area formerly 

controlled by the LTTE, had done training with the 

LTTE and 
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Rather, the Tribunal found that there was no risk of any 

NLQG�RI�KDUP¶��Sara 28).  

 

µ$�PRUH�JHQHUDO�DQDO\VLV�RI�WKH�UHDVRQV�RI�WKH�7ULEXQDO�

confirms that it applied the correct test to the 

DSSOLFDQW¶V�FODLPV�IRU�FRPSOHPHQWDU\�SURWHFWLRQ¶��SDUD�

29) 

 

The applicant failed to establish that the Tribunal 

decision was affected by jurisdictional error and the 

applicant was dismissed (para 30). 

 

SZTGN v Minister for 

Immigration & Anor 

[2014] FCCA 1467 

(Judge Driver) 

(Successful) 

 

3 October 2014 2, 17, 44, 46 and 48 This case relates to: 

 

 the failure to distinguish between the Refugee 

Convention and the complementary protection 

criteria 

 

µ7KH�DSSOLFDQW�LV�D�FLWL]HQ�RI�$IJKDQLVWDQ�DQG�claimed 

WR�IHDU�KDUP�DW�WKH�KDQGV�RI�WKH�7DOLEDQ¶��SDUD���� 

 

The applicant raised three grounds for review. 

Relevantly, Ground 1 detailed that the Independent 

3URWHFWLRQ�$VVHVVRU��$VVHVVRU��µIDLOHG�WR�DGGUHVV�D�EDVLV�

for complementary protection, namely, whether the 

applicant was owed complementary protection in 

respect of the danger of travelling to Bamyan province 

(being the place the Assessor presumed the applicant 

would return to if his refugee application in Australia 

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/1467.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/1467.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/1467.html?stem=0&synonyms=0&query=%22complementary%20protection%22
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asserted claim was not clearly articulated by the 

DSSOLFDQW¶�EXW�UHMHFWHG�WKH�0LQLVWHU¶V�FRQWHQWLRQ�WKDW�WKH�

claim did not clearly arise on the material before the 

$VVHVVRU¶��SDUD����� 

 

The Court accepted thaW�WKHUH�DUH�µcircumstances where 

a conclusion in relation to a refugee claim is so 

comprehensive that it can also dispose of a claim 

for complementary protection based upon the same 

facts. For example, if the factual basis for the claim is 

rejected, then it may be rejected for all purposes. 

Further, if a conclusion is that there is no real risk of 

any harm, that may also be sufficient for all purposes. 

Here, however, the Assessor recognised that there was a 

risk of harm on the roads to Bamyan which may be 

taken to have been a real risk. The Assessor reasoned 

that the applicant would not be targeted for any reason 

bearing upon a connection to the Refugees Convention. 

This is not a finding so comprehensive as to relieve the 

Assessor from the need to consider the facts and 

circumstances in relation to FRPSOHPHQWDU\�SURWHFWLRQ¶. 

(para 46) 

 

7KH�&RXUW�FRQFOXGHG�WKDW�WKH�µ$VVHVVRU�IHOO�LQWR�

UHYLHZDEOH�OHJDO�HUURU¶�ZLWK�UHVSHFW�WR�*URXQG����SDUD�

48). 

 

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/2281.html?stem=0&synonyms=0&query=title%28%222014%20FCCA%202281%22%29
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/2281.html?stem=0&synonyms=0&query=title%28%222014%20FCCA%202281%22%29
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/2281.html?stem=0&synonyms=0&query=title%28%222014%20FCCA%202281%22%29
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(Unsuccessful)  

The applicant was a citizen of Pakistan and claimed to 

IHDU�KDUP�EDVHG�RQ�µKLV�SROLWLFDO�RSLQLRQ�DQG�

PHPEHUVKLS�RI�WKH�$ZDPL�1DWLRQDO�3DUW\��WKH�$13�¶�

(para 25). 

 

The Refugee Review 7ULEXQDO�IRXQG�µWKDW�WKHUH�ZDV�D�

real chance the Applicant would face serious harm from 

the Taliban and other extremist groups for reason of his 

political opinion and his membership of a particular 

social group of ANP members in Pakistan if he returned 

WR�6ZDW�RU�.DUDFKL�QRZ�RU�LQ�WKH�IRUHVHHDEOH�IXWXUH¶�

�SDUD�������µ7KH�7ULEXQDO�DOVR�DFFHSWHG�WKDW�WKH�

authorities could not provide the level of protection the 

$SSOLFDQW�ZDV�HQWLWOHG�WR�H[SHFW¶��SDUD������+RZHYHU�

µWKH�7ULEXQDO�FRQFOXGHG�WKDW�LW�ZDV�UHDVRQDEOH�IRU�WKH�

Applicant to relocate within Pakistan and that his risk of 

being harmed by the Taliban or other extremist groups 
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HYLGHQFH�SURYLGHG�E\�WKH�$SSOLFDQW�RI�VXFK�DWWDFNV¶�

(para 48). The Court held that the Tribunal referred 

specifically to the particular information provided by 

WKH�DSSOLFDQW¶V�DGYLVHU��LQFOXGLQJ�LQIRUPDWLRQ�µLQ�

relation to events in Balochistan, in a town outside 

Karachi and to a YouTube video, but found that there 

was an absence of country information to support 

evidence of attacks on ANP members or their families 

outside Khyber Pakhtunkhwa, Karachi and Balochistan 

LQ�UHFHQW�\HDUV¶��SDUD����� 

 

7KLUGO\��LQ�UHODWLRQ�WR�WKH�7ULEXQDO¶V�ILQGLQJ�WKDW�

various Taliban organisers did not communicate across 

Pakistan, the applicant argued that this finding was not 

supported by publically available country information 

before the Tribunal (para 51). The Court concluded that 

LQ�WKH�µDEVHQFH�RI�LGHQWLILFDWLRQ�RI�ZKDW�FRXQWU\�

information is said not to have been considered, this 

FRPSODLQW�PXVW�IDLO¶��SDUD��2). 

 

)RXUWKO\��WKH�DSSOLFDQW�µVXEPLWWHG�WKDW�WKH�7ULEXQDO�KDG�

failed to consider properly the test whether the 

Applicant would suffer serious harm as per s.91R(2)(a) 

RI�WKH�$FW�LI�KH�>ZDV@�DVNHG�WR�UHORFDWH�LQ�3DNLVWDQ¶�

(para 54). The Court held that the TULEXQDO¶V�UHDVRQV�

GLG�QRW�GHPRQVWUDWH�WKDW�WKHUH�LV�DQ�µDUJXDEOH�HUURU�RQ�

this basis. Rather, the Tribunal accepted that the 

Applicant faced serious harm for the purposes of 

s.91R(2) of the Act within specified, localised areas. 

However it found, for the reasons which it gave, that the 

Applicant was not at risk of such harm outside those 

VSHFLILHG�DUHDV¶��SDUD����� 
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Lastly, the applicant argued that recent events in 

Pakistan meant that it was not safe for him to return to 

Pakistan (para 55). However, the Court held that the 

DSSOLFDQW¶V�VXEPLVVLRQV�ZHUH�µQRW�D�EDVLV�IRU�

establishing jurisdictional error or, indeed, an arguable 

case or prospects of success such as to justify the grant 

RI�DQ�H[WHQVLRQ�RI�WLPH¶��SDUD����� 

 

The Court held that it was not in the interests of the 

administration of justice to grant the extension of time 

sought by the Applicant and the application for an 

extension of time was dismissed (para 57). 

 

SZUDL v Minister for 

Immigration & Anor 

[2014] FCCA 2018  

(Judge Nicholls) 

(Unsuccessful) 

 

 

 

 

 

4 September 2014 4, 44, 46, 47-50, 87, 94 

and 102. 

This case relates to:  

 

 FRQVLGHUDWLRQ�RI�DQ�DSSOLFDQW¶V�FODLP�ZLWK�

respect to the two criteria for a protection visa 

under ss. 36(2)(a) and (aa). 

 

7KH�DSSOLFDQW�LV�D�FLWL]HQ�RI�,UDQ��µ7KH�DSSOLFDQW�

claimed to fear harm if he were to return to Iran, 

variously, because he was known by the Iranian 

authorities to have engaged in a homosexual act, his 

political anti-regime views and activities, his 

³DEDQGRQPHQW´�RI�,VODP��DQG�KLV�LQWHUHVW�LQ��DQG�

FRQYHUVLRQ�WR��&KULVWLDQLW\���7KH�DSSOLFDQW¶V�FRQYHUVLRQ�

to Christianity was the only claim which was 

considered in these proceedings (para 44).   

 

The applicant sought an extension of time to apply for 

judicial review of the decision of the Refugee Review 

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/2018.html?stem=0&synonyms=0&query=SZUDL
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/2018.html?stem=0&synonyms=0&query=SZUDL
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/2018.html?stem=0&synonyms=0&query=SZUDL
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7ULEXQDO��ZKLFK�DIILUPHG�WKH�GHFLVLRQ�RI�WKH�0LQLVWHU¶V�

delegate, to refuse the applicant a protection visa (paras 

1 and 4).   

 

µ7KH�DSSOLFDQW¶V�DUJXPHQW�ZDV�WKDW��LQ�DGGUHVVLQJ�

the 

http://www.austlii.edu.au/au/legis/cth/consol_act/ma1958118/s91r.html
http://www.austlii.edu.au/au/legis/cth/consol_act/ma1958118/
http://www.austlii.edu.au/au/cases/cth/HCA/1996/6.html
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%281996%29%20185%20CLR%20259?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/au/cases/cth/FCAFC/2013/80.html
http://www.austlii.edu.au/au/cases/cth/FCAFC/2013/80.html#para75
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time (para 102).  
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http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/1600.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/1600.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/1600.html?stem=0&synonyms=0&query=%22complementary%20protection%22
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Sri Lankan prisons, and occurred not just because a 

prisoner was suspected of supporting the LTTE, with 

the consequence that all detainees were at risk (para 

17). 

 

The Court found that the Tribunal had considered the 

DSSOLFDQW¶V�FODLPV�EHIRUH�UHMHFWLQJ�WKHP��SDUD���±8).  

 

Grounds 3 to 5 

 

Grounds three to five asserted that the Tribunal failed to 

FRQVLGHU�WKH�DSSOLFDQW¶V�FODLP�WR�IHDU�FUXHO��LQKXPDQ�RU�

degrading treatment or punishment if he returned to Sri 

Lanka. The applicant submitted that in addition to being 

at risk of torture in detention he would be subjected, by 

reason of the poor conditions in Sri Lankan gaols, to 

cruel, inhuman or degrading treatment there (paras 10, 

30).  

 

The Tribunal had stated that the statutory definition was 

exhaustive (para 32). The applicant claimed that the 

Tribunal had (paras 10, 38):  

 misunderstood or misapplied the law;  

 failed to comply with Ministerial Direction No 56 

by failing to take into account the PAM 3 Protection 

Visa complementary prold 
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purport to define the component elements of 

µVLJQLILFDQW�KDUP¶��5DWKHU��WKH\�GLVFXVV�PDWWHUs which 

may be taken into consideration when determining 

whether a particular circumstance amounts to 

significant harm. As such, the Tribunal was not wrong 

to say that the terms were defined by the statute (para 

40).  

 

7KH�&RXUW�FRQVLGHUHG�WKH�7ULEXQDO¶V�Ueasons and 

concluded that it had had regard to the CP Guidelines 

and international jurisprudence (para 42): 

µ,�LQIHU�IURP�WKH�FKRLFH�RI�ZRUGV�LQ�WKRVH�ODWWHU�

VHQWHQFHV��SDUWLFXODUO\�³YLFWLP´�DQG�³OHYHO�RI�VHYHULW\´��

that the Tribunal had had regard to para.29 of the CP 

Guidelines. As the international jurisprudence to which 

the applicant particularly referred was cited in that 

paragraph of the CP Guidelines, I conclude that the 

7ULEXQDO¶V�FRQVLGHUDWLRQ�RI�WKDW�SDUDJUDSK�LQFOXGHG�D�

consideration of the international jurisprudence referred 

to there. The Tribunal was not relevantly required to do 

more. Neither the ministerial direction nor the CP 

Guidelines required the Tribunal to look first at the 

guidelines and then separately at international cases. 

The guidelines simply required the Tribunal to have 

regard to international jurisprudence. As that 

jurisprudence was set out in the guidelines themselves, 

the Tribunal discharged its relevant obligation by 

FRQVLGHULQJ�WKRVH�JXLGHOLQHV�¶ 

 

The Court dismissed the application for review.  
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SZSPT v Minister for 

Immigration & Anor 

[2014] FCCA 1388 

  

(Judge Raphael) 

1 July 

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/1388.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/1388.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/1388.html?stem=0&synonyms=0&query=%22complementary%20protection%22
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different ethnic groups within Sri Lanka. On the 

available evidence, it was not applied in a 

discriminatory way against Tamils (para 15). As such, 

the real risk applied to any person who broke the law 

and was thus a risk faced by the population generally. 
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SZTBE v Minister for 

Immigration & Border 

Protection & Anor [2014] 

FCCA 1288 

 

(Judge Emmett) 

The Court dismissed the 

application for judicial 

review. 

19 June 2014 75±97  This case relates to: 

 meaning of cruel or inhuman treatment or 

punishment. 

 

The applicant was a national of Sri Lanka, of Hindu 

faith and Tamil ethnicity. He claimed to fear harm in 

Sri Lanka for a number of reasons, including that he 

would be detained by the Sri Lankan authorities as a 

failed asylum seeker (para 2). 

 

7KH�GHOHJDWH�DQG�WKH�557�UHMHFWHG�WKH�DSSOLFDQW¶V�

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/1288.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/1288.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/1288.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/1288.html?stem=0&synonyms=0&query=%22complementary%20protection%22
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The applicant also submitted that to describe the 

FRQGLWLRQV�LQ�WKH�6UL�/DQNDQ�SULVRQ�DV�µcramped, 

uncomfortable and unpleasant¶�VXJJHVWHG�WKDW�WKH�557�

had not had proper regard to the country information 

before it that provided specific detail that went beyond 

those descriptions. However, the Court noted it was for 

the RRT to consider whether the conditions that the 

applicant may experience if he spent time in prison on 

remand amounted to cruel or inhuman treatment or 

punishment (para 86).  

 

7KH�&RXUW�GLG�QRW�DFFHSW�WKH�DSSOLFDQW¶V�VXEPLVVLRQ�

that, because the RRT characterised the conditions in 

SULVRQ�DV�µcramped, uncomfortable and unpleasant¶��WKH�

RRT had ignored the country information referred to in 

WKH�PLJUDWLRQ�DJHQW¶V�VXEPLVVLRQ�DV�WR�WKH�SULVRQ�

conditions in Sri Lanka. However, the Court found that 

none of the reports cited suggested that there was any 

particular deprivation of life or any intentional 

mistreatment involving torture or cruel or inhuman 

treatment or punishment as is required in the definition 

of significant harm as defined in s.36(2A) and s.5(1) of 

the Act (para 89).  

 

$V�VXFK��WKH�&RXUW�FRQFOXGHG�WKDW�WKH�557¶V�ILQGLQJV�

and conclusions in relation to complementary protection 

were open to it on the basis of the evidence and 

materials before it. 
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http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/938.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/938.html?stem=0&synonyms=0&query=%22complementary%20protection%22
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µsignificant harm¶� 

 FRQVLGHUHG�WKDW�LW�ZDV�µunlikely¶�that the applicant 

would be imprisoned upon his return; and 

 FRQFOXGHG�WKDW��EHFDXVH�LW�ZDV�µunlikely¶�WKDW�WKH�

applicant would be imprisoned, there were not 

substantial grounds for believing that the applicant 

would suffer significant harm as a direct and 

foreseeable consequence of being returned to Iran 

(para 12). 

 

The applicant sought judicial review on the basis that 

the Reviewer misapplied the test relating to 

complementary protection (para 14). He argued that 

there was a real risk that he would be imprisoned in Iran 

upon return, and that imprisonment would constitute 

µVLJQLILFDQW�KDUP¶��+H�DUJXHG�WKDW�WKH�UHTXLUHPHQW�RI�
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VLJQLILFDQW�KDUP�LQ�V�������DD���7KH�TXHVWLRQ�RI�µUHDO�

ULVN¶�LQ�V�������DD��LV�WR�EH�GHWHUPLQHG�E\�UHIHUHQFH�

to the same risk threshold as applicable to s.36(2)(a) 

(para 17). 

 

The Court set out the arguments made by the applicant 

and the respondent Minister, extracting quotes from 

authoritative decisions, including Chan Yee Kim v 

Minister for Immigration and Ethnic Affairs (1989) 169 

CLR 379, Minister for Immigration and Ethnic Affairs v 

Guo & Anor (1997) 191 CLR 559, Minister for 

Immigration and Citizenship v Anochie (2012) 209 FCR 

497, and Minister for Immigration and Citizenship v 

SZQRB (2013) 210 FCR 505. 

 

After this review of the authorities, the Court found that 

the Reviewer had applied the incorrect test, stating (at 

para 82): 

µ2Q�D�IDLU�UHDGLQJ�RI�WKH�5HYLHZHU¶V�UHDVRQV�LW�GRHV�QRW�

disclose what precise test was applied in the reasoning 

process, however, in an assessment of the language 

used it appears that the balance of probability test was 

WKH�DSSURDFK�DGRSWHG��DOWKRXJK�WKH�ZRUGV�³balance of 

probabilities´ does (sic) not appear on the face of the 

'HFLVLRQ�5HFRUG��7KH�ODQJXDJH�XVHG�LV�³unlikely´ 

which means not generally and the language leaves 

open that there is a real possibility that the applicant 

will be imprisoned on his return to Iran. That language 

is consistent with the High Court decisions in Chan 

(supra) and Guo (supra). It is also consistent with his 

Honour Flick J in the decision of SZRCI where he stated 

you need not show that it is probable that it will occur. 
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It simply needs to be a real risk, not negligible and not 

insignificant. The language that has been used is 

consistent with the departmental policy at the time as 

evidenced by the Full Federal Court decision in SZQRB 

that a balance of probabilities test was departmental 

policy in complementary protection FDVHV�DW�WKDW�WLPH�¶ 

 

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/1486.html?stem=0&synonyms=0&query=%22complementary%20protection%22
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[2014] FCCA 1486 

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/1486.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/984.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/984.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/984.html?stem=0&synonyms=0&query=%22complementary%20protection%22
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Degrading treatment and inability to survive or subsist 

The applicant contended that he had squarely raised his 

inability to subsist if he was returned to Afghanistan. 

This inability was centred on discrimination against 

Shia Muslims, as well as not having the assistance of a 

family network to help gain employment (para 12). 

 

The claims explicitly raised before the Tribunal centred 

on the religious and ethnicity attributes of the applicant 

allegedly resulting in discrimination warranting the 

HQJDJHPHQW�RI�$XVWUDOLD¶V�SURWHFWLRQ�REOLJDWLRQV�XQGHU�

the Convention (para 20). The Court found that the 

TXHVWLRQ�RI�WKH�DSSOLFDQW¶V�FDSDFLW\�WR�VXUYLYH�RU�VXEVLVW�

in Afghanistan was not squarely raised before the 

Tribunal (para 22). 

 

Application of wrong test by requiring a Convention 

nexus 

 

The Court found that the Tribunal had properly applied 

the complementary protection provisions (para 36). The 

findings of fact with respect to the Convention claims 

were global in the sense that they were also applicable 

to the claim for complementary protection (paras 31, 

35). 

 

The Court dismissed the application for judicial review. 

SZSUW v Minister for 

Immigration & Border 

12 May 2014 50±8  This case relates to: 



to the clae 16/
Q
72 9r7
W* n
BT
/F6 12 Tf
1  337 B030056005800[<0048>5<0052000300>-60055000314C0056 Tm00[<00057004C>4<0052B559>-4<00505100557>65600580055>5<05-4<0056>4<00520055E53005300[<00056004C>4<0052005600050056 Tm004C0C04C>4<0C04C652000300>-00460044004C005 B030404900000460048>5<1 0 1 332.06 115.32lates to:( )] TJ5.22 539.53652 0.48 0.Q
0 0 1 rg 113.239.53652 0.48 0.48Q
0 0 1 rg66.36 126.83652 0.4 0.48 rQ
0 0 1 rg66.37 539.536548001 0.48 Q
0 0 1 rg28 126.84 03652 098 0.48 rQ
0 0 1 rg28 19539.5365447998 0.48Q
0 0 1 rg42 126.84 03652 0.4 0.48 rQ
0 0 1 rg-3(e)4(v)-436.48001 0.Q
0 0 1 rg74 126.84 03652 098 0.48 rQ
0 0 1 rg5.22 58652 0.447950 0 1 rg5.22 53852 0.48 07

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/940.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/940.html?stem=0&synonyms=0&query=%22complementary%20protection%22
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Protection & Anor [2014] 

FCCA 940 

  

(Judge Emmett) 

 

The Court dismissed the 

application for judicial 

review. 

 

 

The applicant was a citizen of India, of Sikh faith and 

ethnicity. He claimed to fear harm from a money lender 

in India (paras 2, 21).  

 

In the considering the applicaQW¶V�FODLPV�IRU�

complementary protection, the Tribunal had accepted 

that the applicant and his family felt under pressure to 

repay their loans, even if the applicant had exaggerated 

the amount owing (para 41). The Tribunal did not 

accept that the applicant¶V�IDPLO\�ZDV�RQ�WKH�YHUJH�RI�

default or that the money lender would increase 

SUHVVXUH�RQ�WKH�DSSOLFDQW¶V�IDPLO\�LQ�WKH�HYHQW�WKDW�WKH�

applicant returned to India. Further, the Tribunal did not 

DFFHSW�WKDW�DQ\�SUHVVXUH�RQ�WKH�DSSOLFDQW¶V�IDPLO\�WR�

repay their loans, or even the threat of legal action 

LQFOXGLQJ�IRUHFORVXUH�RI�WKH�SDUHQWV¶�KRXVH��DPRXQWHG�

WR�µVLJQLILFDQW�KDUP¶��1RU�GLG�WKH�557�DFFHSW�WKDW�VXFK�

SUHVVXUH�ZRXOG�DPRXQW�WR�µcruel or inhuman treatment 

or punishment¶�RU�µdegrading treatment or punishment¶�

as defined by the Act (para 42).  

 

The Tribunal acknowledged that complementary 

protection might be extended to people indebted to loan 

sharks in some circumstances, however this was not 

such a case (para 43).  

 

Two grounds of review were argued (paras 47±9): 

 The Tribunal erred in law in failing to apply the 

correct test for the grant of a protection visa. The 

7ULEXQDO�DGRSWHG�WKH�LQFRUUHFW�WHVW��WKDW�EHLQJ�µUHDO�

ULVN¶�RI�VLJQLILFDQW�KDUP��DV�RSSRVHG�WR�WKH�µUHDO�

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/940.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/940.html?stem=0&synonyms=0&query=%22complementary%20protection%22
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findings it made and against which it assessed whether 

the applicant met the refugee criteria in s.36(2)(a) (para 

56). 

 

As such, this ground failed.  

 

)DLOXUH�WR�SURSHUO\�FRQVLGHU�WKH�DSSOLFDQW¶V�DUJXPHQW 

 

The applicant claimed the Tribunal had failed to 

consider the following aspects of his claim: 
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The Court found at each instance that the Tribunal had 

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/765.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/765.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/765.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCAFC/2014/106.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCAFC/2014/106.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCAFC/2014/106.html?stem=0&synonyms=0&query=%22complementary%20protection%22
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business 
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The Court rejected the first ground on the basis that the 
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The Court concluded that the Tribunal had erred in 

IDLOLQJ�WR�GHWHUPLQH�ZKHWKHU�WKH�DSSOLFDQW¶V�PRGLILHG�

conduct was influenced by the threat of harm he faced, 

which was inconsistent with the ICCPR, before finding 

that the applicant did not face a real risk of significant 

harm. That error could be characterised as failing to 

apply the correct legal test or failing to consider a 

relevant consideration, or as a constructive failure to 

exercise jurisdiction (para 68). 

 

Minister for Immigration and Border Protection v 

SZSWB [2014] FCAFC 106 (22 August 2014) 

 

7KH�)XOO�&RXUW�RYHUWXUQHG�WKH�)&&$¶V�GHFLVLRQ��7KH�

0LQLVWHU�DUJXHG�WKDW�µWKH�LVVXH�RI�ZKHWKHU�WKH�YLVD�

applicant could or should modify his behaviour did not 

arise because the Tribunal made no relevant finding on 

that matter and indeed, the visa applicant did not 

express any desire to resume cigarette trading in the 

HYHQW�WKDW�KH�ZDV�UHWXUQHG�WR�,UDQ¶��SDUD������ 

 

As a result, the Full Court was required to identify the 

basis RQ�ZKLFK�WKH�YLVD�DSSOLFDQW¶V�DSSOLFDWLRQ�IRU�

complementary protection was made (para 30). 

Adopting the dicta in NABE v Minister for Immigration 

and Multicultural and Indigenous Affairs (No 2) (2004) 

144 FCR 1, the Court observed: 

µ$V�WKH�Full Court said in NABE (No 2) at [62], 

³>Z@KDWHYHU�WKH�VFRSH�RI�WKH�7ULEXQDO¶V�REOLJDWLRQV�LW�LV�

not required to consider criteria for an application never 
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would do if returned to Iran. There were no asserted or 

HVWDEOLVKHG�IDFWV�RQ�ZKLFK�WR�IRXQG�WKH�FODLP�¶ 

 

The Court allowed the appeal. 

 



http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/242.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/242.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/242.html?stem=0&synonyms=0&query=%22complementary%20protection%22
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Real risk 

The Court began by considering the second ground 

ILUVW��,W�DFFHSWHG�WKH�DSSOLFDQW¶V�VXEPLVVLRQV�RQ�WKH�

JHQHUDO�SULQFLSOHV�JRYHUQLQJ�WKH�FRQVWUXFWLRQ�RI�µUHDO 

ULVN¶��VHW�RXW�DW�SDUDV���±2). 

 

On this point, the Court found that the considerations 

UHOLHG�RQ�E\�WKH�7ULEXQDO��L�H��WKH�DSSOLFDQW¶V�SDVW�WUDYHO�

along the route and the main targets on the route) were 

not capable of excluding the real risk necessarily arising 

IURP�WKH�7ULEXQDO¶V�ILQGLQJ�WKDW�WKH�DSSOLFDQW�IDFHG�

µGDQJHU¶��SDUD����� 

 

7KH�DSSOLFDQW¶V�H[SHULHQFHV�DV�D�WD[L�GULYHU�KDG�EHHQ�

limited to a period of two to three months (para 30). 

The Court hard regard to the dicta in Minister for 

Immigration v Guo �����������&/5�����WKDW�µ7KH�

extent to which past events are a guide to the future 

depends on the degree of probability that they have 
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the applicant might give rise to future harm (para 32). 

 

)XUWKHU��WKH�TXHVWLRQ�ZKHWKHU�WKH�DSSOLFDQW�KDG�µDQ\�RI�

WKH�FKDUDFWHULVWLFV¶�RI�WKH�µPDLQ�WDUJHWV¶�ZDV�QRW�WKH�

TXHVWLRQ�SUHVHQWHG�E\�WKH�DSSOLFDQW¶V�complementary 

protection claim, namely, whether the applicant faced a 

real chance of significant harm as a taxi driver 

irrespective of who might happen to be targeted (para 

33). The Tribunal was further required to consider 

whether there was a risk of significant harm to taxi 

drivers who were not targeted (para 34). 

 

As such, the Tribunal fell into jurisdictional error (para 

36). 

 

Application of s 36(2B) 

7KH�&RXUW�DFFHSWHG�WKH�DSSOLFDQW¶V�FRQWHQWLRQ�LQ�

general terms that the Tribunal also erred in rejecting 

WKH�DSSOLFDQW¶V�FODLPV�RQ�WKH�EDVLV�WKDW�KH�ZRXOG�EH�DEOH�

to change his occupation on his return to Afghanistan 

(para 37). As stated in Minister for Immigration v 

SZSCA [2013] FCAFC 155, the Tribunal cannot require 

an asylum seeker to behave in a particular manner (para 

38).  

 

While it was open to the Tribunal to find that the 

applicant was not in fact a member of the particular 

social group of taxi drivers as he claimed, or that, 

although he had been a member, he would not rejoin 

that group in Afghanistan if he returned there, the 

Tribunal did not in fact make either of those findings 
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(para 41). 

 

In any case, the Tribunal did not clearly, and in terms of 

the statutory provisions, address s.36(2B) because its 

consideration miscarried in relation to the general issue 

RI�µUHDO�ULVN¶��SDUD����� 

 

On the basis of its finding with respect to the ground 

UHODWLQJ�WR�µUHDO�ULVN¶��WKH�&RXUW�IRXQG�WKH�7ULEXQDO�KDG�

fallen into jurisdictional error.  

 

MZZES v Minister for 

Immigration & Anor 

[2014] FCCA 758 

 

�-XGJH�2¶'Z\HU� 

The Court dismissed the 

application for judicial 

review. 

17 April 2014 20±39  This case relates to: 

 WKH�PHDQLQJ�RI�µVLJQLILFDQW�KDUP¶� 

 threats  

 

The applicant claimed to be a stateless citizen of Indian 

Tamil ethnicity. However, a copy of a passport 

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/758.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/758.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/758.html?stem=0&synonyms=0&query=%22complementary%20protection%22
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police (para 8). The applicant also feared harm as a 

failed asylum seeker (para 9).  

 

The applicant raised three grounds of review, two of 

which related to complementary protection:  

 The Tribunal erred by failing to consider whether 
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there has to be immediacy in respect of the threat to 

cause that mental anguish that might amount to 
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as to whether the threat per se constituted significant 

harm. The Court accepted that there would be 

circumstances where a threat, in itself, could constitute 

significant harm; but only in particular circumstances 

could a threat be caught by the statutory description. In 

this case, the question of whether the threat per se 

constituted significant harm did not arise. The 

DSSOLFDQW¶V�FODLP�ZDV�QHYHU�DORQJ�WKH�OLQH�WKDW�KH�IHDUHG�

that should he be returned to Sri Lanka, he would be 

threatened again and that such a threat would be torture, 

or the cause of significant harm (para 29). 

 

The Court rejected the first ground.  

 

In essence, the second ground asserted that the Tribunal 

erred in making a finding that the policeman would not 

carry out the threat to kill the applicant, in 

circumstances where there was no evidence to support 

this finding (para 32). The Court found that several 

factors were significant on this point: the policeman 

knew of the affair for six months prior to his wife and 

the applicant departing for Saudi Arabia and did 

nothing about it, and there was a window of opportunity 

between October 2011 and February 2012 when the 

policeman could have followed through on his threat. 

)XUWKHU��WKH�WKUHDW�ZDV�PDGH�WR�WKH�SROLFHPDQ¶V�ZLIH�DV�

well, but there was no evidence of it having been 

followed through in respect of her. It was open, 

therefore, for the Tribunal to make a finding of fact that 

the policeman would not follow through on his threat 

(para 37). 
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The Court dismissed the application for judicial review.  

SZSVT v Minister for 

Immigration & Anor 

[2014] FCCA 768 

 

(Judge Barnes)  

 

The Court dismissed the 

application for judicial 

review. 

17 April 2014 62±82  This case relates to: 

 the meaning of degrading treatment or punishment 

in s 5(1) of the Act; 

 use of international materials.  

 

The applicant claimed to fear harm as a stateless Faili 

Kurd from Iran (para 2) without citizenship or identity 

papers (para 6). He claimed that as a stateless Faili 

Kurd he was subjected to discrimination and 

harassment in Iran, that he had no legal right to work, 

had restricted freedom of movement, no access to 

health care and that he was not able to purchase 

property. He claimed Faili Kurds were targeted by the 

Iranian authorities for ill treatment. He claimed that he 

had been detained and assaulted by the Basij, a 

paramilitary group, on two occasions on one of which 

the Basij broke his shoulder (para 6).  

 

The applicant argued one ground of review (para 27): 

 the Tribunal constructively failed to exercise its 

jurisdiction in that it did not consider an integer of 

WKH�DSSOLFDQW¶V�FODLPV�IRU�complementary 

protection, namely that the discrimination on the 

grounds of race experienced by the applicant of 

LWVHOI�DPRXQWHG�WR�³GHJUDGLQJ�WUHDWPHQW�RU�

SXQLVKPHQW´�DV�GHILQHG�LQ�V������of the Act because 

this discrimination was on the basis of race and 

therefore, and in the circumstances, inherently 

degrading. This is to be distinguished from the 

differential treatment actually meted out to Faili 

Kurds and to the applicant considered in isolation 

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/768.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/768.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/768.html?stem=0&synonyms=0&query=%22complementary%20protection%22
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from its racial basis to which the Tribunal limited its 

review. 

 

The applicant made the following arguments: 

 ,Q�LQWHUSUHWLQJ�µGHJUDGLQJ�WUHDWPHQW�RU�SXQLVKPHQW¶�

in s 5(1), the explanatory memorandum could be 

taken into account (para 32).  

 The explanatory memorandum made it clear that the 

criteria and obligations in relation to the concept of 

µGHJUDGLQJ�WUHDWPHQW�RU�SXQLVKPHQW¶ were defined 

by specific reference to Article 7 in the ICCPR 

(para 33). As such, Article 7 of the ICCPR was to 

be applied in the context of the s.5(1) definition of 

µGHJUDGLQJ�WUHDWPHQW�DQG�SXQLVKPHQW¶��SDUD���� 

 As the ICCPR did not contain any definitions of the 

concepts contained in Article 7, it was relevant to 

have regard to jurisprudence in relation to Article 3 

of the European Convention on Human Rights 1950 

(ECHR) which is in similar terms to Article 7 of the 

ICCPR (para 36). 

 The European jurisprudence in relation to Article 3 

of the ECHR which existed at the time of the Act 

introducing the complementary protection regime 

formed part of the context of that amendment and 

should be assumed to be within the intention of the 

parliament (para 37). This made it relevant to 

consider the the jurisprudence of the International 

Court of Justice, the European Court of Human 

Rights and the European Commission of Human 

Rights in relation to the ICCPR and the ECHR (para 

38). 

 On these bases, the applicant argued that both the 
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definition of degrading treatment or punishment in 

s.5(1) of the Act and the international jurisprudence 

was concerned with humiliating treatment (para 40). 

 Case law showed that discrimination based on race 

could, in certain circumstances, of itself amount to 

degrading treatment within the meaning of Article 3 

of the ECHR (paras 41±2).  

 There was some articulation or expression in the 

material before the Tribunal of a claim of 

differential treatment of Faili Kurds on the basis of 

raFH�VXFK�WKDW�WKH�DSSOLFDQW¶V�FODLPV�LQFOXGHG�DV�DQ�

integer the claim that race of itself rendered the 

differential treatment of Faili Kurds degrading. The 

Tribunal failed to consider this integer of the 

DSSOLFDQW¶V�FODLPV�LQ�WKH�FRQWH[W�RI�GHWHUPLQLQJ�

whether there was differential treatment amounting 
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separate finding by the Tribunal on whether, in the 

circumstances of the case, race could render the 

differential treatment experienced by the Applicant 

degrading (para 49). 

 

With respect to the definitLRQ�RI�µGHJUDGLQJ�WUHDWPHQW�

DQG�SXQLVKPHQW¶��WKH�&RXUW�REVHUYHG��SDUD����� 

µ>$@V�D�PDWWHU�RI�VWDWXWRU\�FRQVWUXFWLRQ«��ZKHWKHU�RU�

QRW�UHJDUG�LV�KDG�WR�LQWHUQDWLRQDO�MXULVSUXGHQFH«�WKH�

s.5(1) definition could encompass differential treatment 

of a kind that caused and was intended to cause extreme 

humiliation because of the racial basis for that 

treatment, even if the same treatment on some other 

ground would not satisfy the definition. However it is 

not necessary in these proceedings to determine 

whether, and if so the extent to which, it is to be 

accepted as a legal principle that the racial nature of 

differential treatment would render that treatment 

degrading in certain circumstances. It is not contended 

that all racial discrimination of itself amounts to 

degrading treatment or that all claims of racial 

discrimination necessarily include, as an integer of the 

claims, a claim to that effect. The difficulty that faces 

the Applicant is that it has not been established that the 

asserted claim was raised squarely or clearly on the 

PDWHULDO�EHIRUH�WKH�7ULEXQDO�¶ 

 

As to the latter issue, the Court noted that, where a 

claim had not been expressly advanced, a Tribunal 

would be obliged to consider it only in circumstances 

where the unarticulated claim had been raised 

µVTXDUHO\¶ on the material available before the Tribunal 
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(para 46). 

 

The Court found that it had not been established that a 

claim as pleaded (i.e. degrading treatment on the basis 

of race) was either expressly raised by the applicant or 

arose clearly or squarely on the material before the 

Tribunal such as to give rise to an obligation on the part 

of the Tribunal to address such claim (para 64) (details 

of the applicants claims are discussed at paras 2, 66, 

70±5). 

 

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/717.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/717.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/717.html?stem=0&synonyms=0&query=%22complementary%20protection%22
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as it rejected his claims for refugee status, i.e. having 

found that there was no real chance of serious harm for 

Convention reasons, the Tribunal concluded that there 

were no substantial grounds for believing that there was 

a real risk he would suffer significant harm on the same 

facts (para 9).  

 

The applicant asserted two grounds of review, one of 

which related to complementary protection (para 10): 

 that the Tribunal had applied an incorrect test when 

GHWHUPLQLQJ�WKH�$SSOLFDQW¶V�FODLPV�SXUVXDQW�WR�WKH�

complementary protection provisions (s.
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was required was a detailed review of the factual 

findings.  

 

On review, the Court found that the Tribunal had 

undertaken considerable analysis of the Convention 

based claims. The applicant had not shown further facts 

or circumstances that would have been necessary to 

consider in making the findings with respect to 

complementary protection (para 30). 

 

:LWK�UHVSHFW�WR�WKH�GLIIHUHQW�WHVWV�RI�µUHDO�FKDQFH¶�DQG�

µUHDO�ULVN¶��WKH�&RXUW�QRWHG��SDUD����:  

µ7R�WKH�H[WHQW�WKDW�WKH�GLIIHUHQW�WHVWV�XWLOLVH�WKH�GLIIHUHQW�

IRUP�RI�ZRUGV�³UHDO�FKDQFH´�DQG�³UHDO�ULVN´��WKHUH�LV�

nothing that has been identified in the case put by the 

Applicant, nor the findings made by the Tribunal in this 

case, from which one could conclude that any possible 

difference in the nuanced meanings of those two 

phrases (which must very significantstla-2(s)4(p) c(t w2m
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MZZIB v Minister for Immigration & Anor [2014] 

FCCA 756 (16 April 2014) (see para 4). 

SZTFI & Anor v Minister 

for Immigration & Anor 

[2014] FCCA 740 

 

(Judge Manousaridis) 

 

The application was 

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/756.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/756.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/740.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/740.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/740.html?stem=0&synonyms=0&query=%22complementary%20protection%22
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complementary protection (para 35). The applicant 

claimed that the Tribunal did not consider his claim that 

upon his return to the ACN he would be considered as 

spy. This was because the Tribunal considered the 

DSSOLFDWLRQ�RQ�WKH�EDVLV�WKDW�WKH�µDSSOLFDQW¶V�IHDU�RI�

harm [in the ACN] relates solely to his concern that a 

political opinion might be imputed to him¶��7KH�

asserted error was that the Tribunal considered the spy 

claim only by reference to the Convention nexus of 

imputed political opinions whereas the spy claim was 

based on matters that extended beyond imputed 

political opinions (para 36).  

 

The Court accepted that the Tribunal had based its 

UHDVRQLQJ�RQ�WKH�YLHZ�WKDW�WKH�DSSOLFDQW¶V�FODLP�ZDV�

based solely on imputed political opinion (paras 39±41). 

However, the Court noted that the Tribunal had been 

correct to do this, as the applicant had not asserted that 

his claim was based on any other reason (para 42). As 

such, the Court concluded (para 43): 

µ7KH�7ULEXQDO¶V�VWDWHPHQW�WKDW�WKH�³DSSOLFDQW¶V�IHDU�RI�

harm [in the ACN] relates solely to his concern that a 

political opinion might be imputed to him´�GRHV�QRW�

reflect an erroneous belief on the part of the Tribunal 

WKDW�WKH�DSSOLFDQW¶V�FODLP�IRU�complementary protection 

was to be assessed only by reference to Convention-

EDVHG�IHDUV�RI�KDUP��,W�UHIOHFWV�WKH�7ULEXQDO¶V�FRUUHFW�

view that all of the DSSOLFDQW¶V�FODLPV�IRU�SURWHFWLRQ��

whether based on the Convention or on complementary 

protection��ZHUH�EDVHG�RQ�WKH�DSSOLFDQW¶V�IHDU�RI�EHLQJ�

imputed with political opinions hostile to the regime of 

WKH�$&1�¶ 
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The application was dismissed.  



http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/7.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/7.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/7.html?stem=0&synonyms=0&query=%22complementary%20protection%22
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The Tribunal reasoned that the applicant would not be 

subjected to cruel and inhuman treatment or degrading 

treatment because first, the risk of detention only arose 

on a weekend or public holiday, and secondly, the 

likely period of his detention in prison would only be 

for a few days. It was in my view a necessary part of 

that reasoning that the conditions in prison were not so 

bad that a detention for a brief period would amount to 

cruel and inhuman or degrading treatment and that the 

chance of the applicant being detained for a prolonged 

period of time was remote (para 44). The Tribunal 

reasoned that the likely period of time that the applicant 

would be held in prison, if at all, and the known 

conditions of that detention, were not such as to satisfy 

the test for significant harm (whether that harm would 

be inflicted intentionally or otherwise). The Court found 

that this reasoning was open to the Tribunal (para 47).  

 

The Tribunal had further found that returnees would 

stay in Negombo prison until a bail hearing was made 

available. Further, a family member would be required 

to provide surety (para 51). The Tribunal concluded that 

a family member would be able to provide surety and 

the risk of the returnee being detained for more than a 

few days was remote (para 52). The applicant 

FRQWHQGHG�WKDW�WKH�µLVVXHV�DULVLQJ in relation to the 

GHFLVLRQ�XQGHU�UHYLHZ¶�ZLWKLQ�WKH�PHDQLQJ�RI�V�����RI�

the Act therefore included the issue whether the 

applicant had a family member who would be able and 

willing to provide surety in the manner or in the amount 

required for the applicaQW¶V�EDLO�VR�DV�WR�FDXVH�KLP�WR�EH�



114 

 
© Andrew & Renata Kaldor Centre for International Refugee Law 

 

released from Negombo prison (para 53). The Court did 

not accept this. According to the Court, the essential 

and significant issue upon which this aspect of the 

UHYLHZ�WXUQHG�ZDV�WKH�7ULEXQDO¶V�YLHZ��GUDZQ�IURP�

country information, that the applicant would be held in 

prison for only a short time if at all pending the granting 

of bail, which would be very likely to be granted, and 

the applicant would be unlikely to be given a custodial 

sentence for the offence of having left Sri Lanka 

unlawfully. The Court did not accept that the relevant 

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/8.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/8.html?stem=0&synonyms=0&query=%22complementary%20protection%22
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they would only be detained for a short time in remand 

until being granted bail, and that they would not be 

subject to a custodial sentence for the offence of leaving 

6UL�/DQND�XQODZIXOO\¶��SDUD���� 

MZNN & Anor v Minister 

for Immigration & Anor 

[2014] FCCA 74 

(Judge Jones)   

22 January 2014 55±70 This case relates to: 

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/74.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/74.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/74.html?stem=0&synonyms=0&query=%22complementary%20protection%22
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The Court observed that the directive in s 91R(3) does 

not apply to the assessment of complementary 

protection under s 36(2)(aa) (para 59). It was evident 

that the Tribunal had applied s 91R(3) in considering 

WKH�DSSOLFDQWV¶�&RQYHQWLRQ�FODLPV��7KH�LVVXH�ZDV�

whether the Tribunal had failed to take into account the 

VHFRQG�LQWHJHU�RI�WKH�DSSOLFDQWV¶�FODLPV��L�H��WKHLU�

conduct in Australia, for the purposes of the 

complementary protection claim as well. 

 

The Court found that the Tribunal had failed to take into 

DFFRXQW�WKH�VHFRQG�LQWHJHU�RI�WKH�DSSOLFDQWV¶�FODLPV��L�H��

that their religious conduct in Australia would come to 

the attention of the authorities in Iran and as a 

consequence they would suffer significant harm (para 

74). The bare fact that the Tribunal did not mention s 

91R(3) while failing to take into account this conduct 

did not remedy the absence of findings of fact regarding 

WKH�DSSOLFDQWV¶�FODLms that their conduct in Australia 

would come to the attention of the authorities in Iran 

(para 79). As a result, the Tribunal fell into 

jurisdictional error (para 80).  

 

The Court also considered the application of s 91R(3) in 

SZSEQ v Minister for Immigration & Anor [2014] 

FCCA 645 (4 April 2014) at paras 68±78. In that case, 

the Court found that the Tribunal had correctly dealt 

with the complementary protection claims (though 

affirming that the restriction in s 91R(3) did not apply 

to complementary protection claims).    

 

MZZKM v Minister for 17 January 2014 23±27 This case relates to: 

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/645.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/645.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/24.html?stem=0&synonyms=0&query=%22complementary%20protection%22
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Immigration & Anor 

[2014] FCCA 24  
 whether it was reasonable for the applicant to 

relocate internally within Pakistan. 

 

The applicant was a Shia Muslim man from Pakistan. 

7KH�7ULEXQDO�KDG�IRXQG�WKDW�µWhere was a real chance 

that the applicant would face serious harm now or in the 

reasonably foreseeable future if he was to return to 

various places in Pakistan for convention reasons¶�>�@��

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/24.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/24.html?stem=0&synonyms=0&query=%22complementary%20protection%22
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SZATV with respect to the Refugee Convention, and as 
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Pakistan or, if one reads the comment at p.24 of the 

transcript together with the reasons, potentially, the 

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2013/1284.html?stem=0&synonyms=0&query=%22non-refoulement%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2013/1284.html?stem=0&synonyms=0&query=%22non-refoulement%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2013/1284.html?stem=0&synonyms=0&query=%22non-refoulement%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2013/1284.html?stem=0&synonyms=0&query=%22non-refoulement%22
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clearly to the poor security situation in Ghazni 

province. Indeed at [134] the Tribunal found that 

Ghazni province is one of the most volatile in the 

country with attacks by insurgents against civilian 

targets, government representatives and international 

forces. The situation is one which apparently affects 

Hazaras and Pastuns alike. It was apparent, therefore, 

that the risk facing the applicant in Ghazni province 

was one of violence not personally directed to him as an 

individual but nevertheless a risk of being caught up in 

violence directed towards people in the province which 

LQFOXGHG�WKH�DSSOLFDQW�¶��SDUD�����IRRWQRWHV�RPLWWHG�� 

 

µ7KH�$VVHVVRU�QHHGHG�WR�FRQVLGHU�ZKHWKHU�WKH�DSSOLFDQW�

faced a risk of harm which was greater than that faced 

by the people of Afghanistan generally. The answer to 

that question is not inevitably in the negative. It was, in 

my view, open to the Assessor to consider whether the 

ULVN�IDFHG�E\�D�+D]DUD�6KL¶D�UHVLGHQW�RI�*KD]QL�

province was greater than that faced by the population 

of Afghanistan generally, including residents in other 

provinces in Afghanistan. If the risk facing the 

applicant in Ghazni province was greater than the risk 

facing residents of other provinces, the Assessor would 

need to consider whether that risk could be said to be 

personal to the applicant (as a resident of an especially 

YLROHQW�SURYLQFH��¶��SDUD����� 

 

The Court found that the applicant had been deprived of 

the possibility of a successful outcome due to the 

$VVHVVRU¶V�IDLOXUH�WR�FRQVLGHU�VHFWLRQ�����%��F��RI�WKH�

Act, and therefore granted the relief sought (paras 67, 
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76).  

SZTDM v Minister for 

Immigration & Border 

Protection (No 2) [2013] 

FCCA 2060 (Barnes J) 

 

 

5 December 2013  51±76 This case relates to: 

 VHFWLRQ���5�����µFRQWULYHG¶�UHIXJHH�FODLPV� 

 

The subject of this application for judicial review was a 

decision of the RRT in relation to an applicant from 

China. The applicant filed the application outside the 

time limit prescribed in s 477(1) of the Act, and hence 

http://www.austlii.edu.au/au/cases/cth/FCCA/2013/2060.html
http://www.austlii.edu.au/au/cases/cth/FCCA/2013/2060.html
http://www.austlii.edu.au/au/cases/cth/FCCA/2013/2060.html
http://www.austlii.edu.au/au/cases/cth/FCCA/2013/2060.html
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protection was affected by jurisdictional error. In 

reaching this conclusion, the Court noted that it was 

µQRW�LQ�GLVSXWH�WKDW�s.91R(3) of the Act does not apply 

WR�WKH�FRPSOHPHQWDU\�SURWHFWLRQ�FULWHULRQ¶��SDUD������

The Court found:  

 

µ,Q�P\�YLHZ�LW�FDQ�EH�LQIHUUHG�WKDW�WKH�7ULEXQDO�

GLVUHJDUGHG�WKH�$SSOLFDQW¶V�FRQGXFW�LQ�$XVWUDOLD�

pursuant to s.91R(3) of the Act for all purposes. 

+RZHYHU��JLYHQ�WKH�7ULEXQDO¶V�DFFHSWDQFH�RI�VRPH�RI�

WKH�$SSOLFDQW¶V�FODLPV�DERXW�KLV�DFWLYLWLHV�LQ�$XVWUDOLD, 

it was incumbent on it to engage with the test for 

complementary protection and to consider the evidence 

DERXW�WKH�$SSOLFDQW¶V�DFWLYLWLHV�LQ�$XVWUDOLD�LQ�WKH�

context of that provision. It did not do so. It failed to 

apply the correct test and fell into error in the manner 

contended for in ground 1(a) in the further amended 

DSSOLFDWLRQ�¶��SDUD����� 

 

Extension of time (paras 90±3)  

The Court was satisfied that it would be in the interests 

of the administration of justice to grant the applicant an 

extension of time to file the application (para 91). 

Although the applicant had not provided a satisfactory 

explanation for the delay in filing the application, the 

&RXUW�IRXQG�WKDW�WKHUH�ZDV�µstrong merit in one of the 

grounds relied on such as to establish jurisdictional 

HUURU¶�DQG�WKDW�WKHUH�ZRXOG�µFOHDUO\�EH�D�VLJQLILFDQW�

effect on the Applicant if the extension of time were not 

WR�EH�JUDQWHG¶��SDUD������0RUHRYHU��WKHUH�ZDV�µQR�

suggestion of any prejudice to the First Respondent in 

granting an extension of time¶�(para 90). The Court also 
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FRQVLGHUHG�µWKH�interests of the public at large, not only 

in the proper resolution of these matters, but also in the 

Tribunal carrying out its function without falling into 

MXULVGLFWLRQDO�HUURU¶��SDUD������+DYLQJ�UHJDUG�WR�WKHVH�

considerations, the Court granted an extension of time 

to file the application (para 92). 

 

0RUHRYHU��KDYLQJ�IRXQG�WKDW�WKH�557¶V�GHFLVLRQ�ZDV�

affected by jurisdictional error (see above), the Court 

TXDVKHG�WKH�557¶V�GHFLVLRQ�DQG�GLUHFWHG�WKH�557�WR�

determine the matter according to law (para 92). 

WZASD v Minister for 

Immigration & Border 

Protection [2013] FCCA 

1940 (Lucev J) 

 

 

29 November 

2013 

47±50  This case relates to: 

 relocation (reasonableness) 

 

This was an application seeking judicial review in 

relation to the recommendation of an Independent 

Protection Assessor (IPA) to the Minister that the 

applicant not be recognised as a person to whom 

Australia owed international obligations (para 3). The 

Court considered five grounds of review advanced by 

the applicant, and accepted two of these grounds 

(grounds 4±5).  

 

Ground 4: Procedural fairness (paras 38±42) 

Relevantly, the applicant claimed that he had been 

assaulted in Afghanistan by two Pashtun men at his 

XQFOH¶V�EHKHVW��EHFDXVH�WKH�DSSOLFDQW�VRXJKW�WR�PDNH�DQ�

inheritance claim against his uncle (para 6). The IPA 

accepted that these events occurred (para 7). However, 

the IPA asserted that if the applicant were to return to 

Afghanistan, he would suffer no further harassment 

unless he provided details of his location to his uncle, 

http://www.austlii.edu.au/au/cases/cth/FCCA/2013/1940.html
http://www.austlii.edu.au/au/cases/cth/FCCA/2013/1940.html
http://www.austlii.edu.au/au/cases/cth/FCCA/2013/1940.html
http://www.austlii.edu.au/au/cases/cth/FCCA/2013/1940.html
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contrary to s 36(2B)(a) of the Act (para 50). The Court 

KHOG�WKDW�WKLV�FRQFOXVLRQ�ZDV�UHODWHG�WR�WKH�&RXUW¶V�

conclusion in relation to procedural fairness (ground 4): 

 

µ+DG�WKH�,3$�DIIRUGHG�WKH�DSSOLFDQW�SURFHGXUDO�IDLUQHVV�

by giving the applicant an opportunity to respond to the 

issue of whether or not his location would have been 

disclosed in the event that he pursued the Inheritance 

Claim upon return to Afghanistan, it might also have 

EHHQ�WKH�FDVH�WKDW�DQ\�SRVVLELOLW\�WKDW�WKH�DSSOLFDQW¶V�

location might have been disclosed as part of any 

adjudicative process on the Inheritance Claim process 

(either directly to the uncle, or indirectly through the 

current owners), would have necessitated the IPA 



126 

 
© Andrew & Renata Kaldor Centre for International Refugee Law 

 

affected by jurisdictional error (in respect of grounds 4 

and 5), the Court ordered that the Minister be restrained 

IURP�UHO\LQJ�RQ�WKH�,3$¶V�UHFRPPHQGDWLRQ�� 

SZRZM v Minister for 

Immigration & Border 

Protection [2013] FCCA 

2018 (Nicholls J) 

 

 

28 November 

2013 

29±128 This case relates to:  

 threshold of risk for complementary protection 

 distinction between refugee and complementary 

protection criteria 

 

This was an application for judicial review in relation to 

two recommendations made to the Minister as to 

ZKHWKHU�WR�µOLIW�WKH�EDU¶�WR�HQDEOH�WKH�DSSOLFDQW��IURP�

Iran) to apply for a protection visa (para 35; s 46A(2) of 

the Act). One recommendation was made by an 

Independent Protection Assessment Reviewer (the 

reviewer) that the applicant not be recognised as a 

person to whom Australia had protection obligations 

(para 1). This recommendation was made prior to the 

implementation of the complementary protection 

provisions and hence related solely to the refugee 

provisions (para 45). The other was a departmental 

assessment and recommendation that the applicant did 

QRW�PHHW�WKH�0LQLVWHU¶V�*XLGHOLQHV�IRU�SURWHFWLRQ�LQ�

Australia (para 1). This was made after the 

implementation of the complementary protection 

provisions, and hence related to both refugee and 

complementary protection provisions (paras 55±6). The 

applicant advanced four grounds of review. Three of 

these grounds were relevant to complementary 

protection (grounds 1±3), of which two grounds were 

accepted by the Court (grounds 2±3).  

 

Grounds 2(a) and 3 (paras 66±111) 

http://www.austlii.edu.au/au/cases/cth/FCCA/2013/2018.html
http://www.austlii.edu.au/au/cases/cth/FCCA/2013/2018.html
http://www.austlii.edu.au/au/cases/cth/FCCA/2013/2018.html
http://www.austlii.edu.au/au/cases/cth/FCCA/2013/2018.html
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The applicant submitted, inter alia, that the 

departmental assessment adopted the wrong standard of 

SURRI��E\�DSSO\LQJ�D�µPRUH�OLNHO\�WKDQ�QRW¶�WHVW��SDUD�����

grounds 2(a) and 3). The Court held, and the Minister 

did not dispute, that this was the wrong test, applying 

Minister for Immigration and Citizenship v SZQRB 

[2013] FCAFC 33 (paras 72±3). Nonetheless, the 
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where there has been a finding that the applicant is not a 

refugee (SZQRB DW�>��@�SHU�/DQGHU�DQG�*RUGRQ�--��¶�

(para 103) 

 

µ,Q�WKLV�FRQWH[W��WKHUHIRUH��LW�LV�DYDLODEOH�WR�WKH�GHFLVLRQ�

maker to apply findings of fact made in the Refugees 

Convention assessment to the complementary 

protection assessment. (SZSGA v Minister for 

Immigration, Multicultural Affairs and 

Citizenship [2013] FCA 774 �³6=6*$´) at [55] ± [56] 

per Robertson J and SZSHK v Minister for Immigration 

and Border Protection [2013] FCAFC �����¶��SDUD����� 

 

µ+RZHYHU��LQ�P\�UHVSHFWIXO�YLHZ��WKH�LPSRUW�RI�ZKDW�

was said in SZSFK (and SZSGA) is to provide a caution 

that those factual findings, if these are to be relied upon 

subsequently in the complementary protection 

assessment, must derive from the facts presented, and 

be free in the initial assessment of Refugees Convention 

FRQFHSWV�VXFK�DV�³VHULRXV�KDUP´�RU�³SHUVHFXWLRQ´�QRW�

found in the complementary protection suite of relevant 

elements (SZSGA at [55] ± >��@�SHU�5REHUWVRQ�-��¶��SDUD�

105) 

 

7KH�&RXUW�IRXQG�WKDW�µVRPH�RI�WKH�UHYLHZHU¶V�ILQGLQJV�

were plainly findings derived from the facts presented, 

and claimed, and the applicant's evidence about those 

IDFWV¶��SDUD�������7KH�&RXUW�KHOG�WKDW�µVXFK�IDFWXDO�

ILQGLQJV�FDQ�EH�³LPSRUWHG´�LQWR�DQG�UHOied upon in the 

VXEVHTXHQW�FRPSOHPHQWDU\�SURWHFWLRQ�FRQVLGHUDWLRQ¶�

(para 106).  
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However, the Court held: 

 

µ7KH�GLIILFXOW\��KRZHYHU��LV�ZKHUH�WKH�UHYLHZHU¶V�
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7KH�&RXUW�UHMHFWHG�WKH�DSSOLFDQW¶V�VXEPLVVLRQ�WKDW�WKH�

reviewer had erred in law by failing to consider, or have 

regard to, the complementary protection criterion (para 

112). 

 

The Court held: 

 

µ7KH�UHYLHZHU�FDQQRW�EH�VDLG�WR�KDYH�IDLOHG�WR�KDYH�

taken into account a relevant consideration being, at the 

WLPH�RI�WKH�FRQFOXVLRQ�RI�WKH�UHYLHZHU¶V�DVVHVVPHQW��D�

statutory provision WKDW�KDG�QRW�EHHQ�HQDFWHG�¶��SDUD�

114) 

 

)XUWKHU��WKH�&RXUW�UHMHFWHG�WKH�DSSOLFDQW¶V�VXEPLVVLRQ�

that s 35 of Schedule 1 of the Migration Amendment 
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(unlike in [SZGIZ v Minister for Immigration and 

Citizenship [2013] FCAFC 71]), and cannot in the 

current circumstances, make such an application, s.35 

RI�WKH�$PHQGPHQW�$FW�LV�QRW�RI�DVVLVWDQFH�WR�KLP�¶�

(para 120)  

SZSPE v Minister for 

Immigration & Border 

Protection [2013] FCCA 

1989 (Emmett J) 

 

 

27 November 

2013 

44±73 This case relates to: 

 WKH�PHDQLQJ�RI�µVLJQLILFDQW�KDUP¶ 

 ZKHWKHU�KDUP�DULVLQJ�IURP�µPHUH�QHJOLJHQFH¶�LV�

VXIILFLHQW�WR�DPRXQW�WR�µFUXHO�RU�LQKXPDQ�WUHDWPHQW�

RU�SXQLVKPHQW¶�RU�µGHJUDGLQJ�treatment or 

SXQLVKPHQW¶ 

 relevance of international jurisprudence 

 

The subject of this application for judicial review was a 

decision of the RRT in relation to an applicant from 

Turkey. The applicant advanced two grounds of review, 

both of which were rejected by the Court. Relevantly, 

one of these grounds of review was that the RRT had 

erred in its application of the complementary protection 

SURYLVLRQV�E\�µfinding that the likely pain and suffering 

to be experienced by the Applicant during 

imprisonment in TXUNH\�ZRXOG�QRW�EH�³LQWHQWLRQDOO\´�

LQIOLFWHG�EHFDXVH�LW�ZRXOG�DULVH�IURP�³PHUH�

QHJOLJHQFH´¶��SDUD������7KH�DSSOLFDQW�VXEPLWWHG�WKDW�

KDUP�VXIIHUHG�E\�UHDVRQ�RI�µPHUH�QHJOLJHQFH¶�FRXOG�

DPRXQW�WR�µFUXHO�RU�LQKXPDQ�WUHDWPHQW�RU�SXQLVKPHQW¶�

RU�µGHJUDGLQJ�WUHDWPHQW�RU�SXQLVKPHQW¶��SDUD������ 

 

,Q�UHMHFWLQJ�WKH�DSSOLFDQW¶V�VXEPLVVLRQ��WKH�&RXUW�KHOG�� 

 

µ$�IDLU�UHDGLQJ�RI�WKH�557¶V�GHFLVLRQ�UHFRUG�PDNHV�

clear that the RRT understood that the complementary 

http://www.austlii.edu.au/au/cases/cth/FCCA/2013/1989.html
http://www.austlii.edu.au/au/cases/cth/FCCA/2013/1989.html
http://www.austlii.edu.au/au/cases/cth/FCCA/2013/1989.html
http://www.austlii.edu.au/au/cases/cth/FCCA/2013/1989.html
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protection regime uses definitions and tests different 

from those referred to in International Human Rights 

Treaties. The RRT acknowledged it was therefore 

neither necessary nor useful to ask how the convention 

against torture or any of the other International Human 

Rights Treaties would apply to the circumstances of this 

FDVH�¶��SDUD���� 

 

µ7KH�557�DOVR�DFNQRZOHGJHG�WKDW�WKH�LQWHQWLRQ�

UHTXLUHPHQW�LQWURGXFHG�LQ�WKH�GHILQLWLRQ�RI�³cruel or 

inhuman treatment or punishment´�DQG ³GHJUDGLQJ�

treatment or punishment´�LQ�V������RI�WKH�$FW�LV�QRW�

reflected in international jurisprudence. However, the 

RRT found that this did not mean s.5(1) of the Act 

should be read down or given a liberal interpretation to 

accord with the international jurisprudence. The RRT 

referred to the statement in the complementary 

protection training PDQXDO�WKDW�³demonstrating the 

intention of an unrepresented actor in a future act of ill 

WUHDWPHQW�LQ�D�OHJDO�SURFHHGLQJ�LV�LQKHUHQWO\�GLIILFXOW�´¶�

(para 58) 

 

µ,Q�UHDFKLQJ�WKDW�FRQFOXVLRQ��WKH�557�WKRURXJKO\�

examined the authorities and counter arguments, but 

was ultimately not persuaded by them. In particular, the 

RRT referred to the judgment of Lander, Jessup and 

Gordon JJ in Minister for Immigration and Citizenship 

v MZYYL & Anor [2012] FCAFC 147 and found as 

follows: 

³>��@�WKH�VWDUWLQJ�SRLQW�PXVW�EH�WKH�ZRUGV�RI�WKH�

$FW�´ 

³>��@�WKH�FRPSOHPHQWDU\�SURWHFWLRQ�UHJLPH�XVHG�
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definitions and tests different from those referred to 

in the international human rights treDWLHV�´ 

[20] it was therefore neither necessary nor useful to 

ask how the Convention against Torture or any 

other international human rights treaties would 

DSSO\�WR�WKH�FDVH�EHIRUH�WKHP�´¶��SDUD���� 

µIn that context, the RRT found that mere negligence is 

insufficient to satisfy the definition in s.5(1) of the Act 

in light of the statutory requirement that such conduct 

PXVW�EH�LQIOLFWHG�LQWHQWLRQDOO\�¶��SDUD���� 

 

µ7KH�557�IRXQG�WKDW�SDLQ�RU�VXIIHULQJ�FDXVHG�E\�

overcrowding and other consequential problems in the 

7XUNLVK�SULVRQ�V\VWHP�UHIHUUHG�WR�LQ�WKH�DSSOLFDQW¶V�

submissions, is not intentionally inflicted on prisoners, 

DQG�WKHUHIRUH�GRHV�QRW�VDWLVI\�WKH�GHILQLWLRQ�RI�³cruel or 

inhuman treatment or punishment´��7KH�557�DOVR�

found that the overcrowding and other consequential 

SUREOHPV�ZHUH�QRW�³intended to cause´�H[WUHPH�

KXPLOLDWLRQ��DV�UHTXLUHG�E\�WKH�GHILQLWLRQ�RI�³degrading 

WUHDWPHQW�RU�SXQLVKPHQW´ LQ�V������RI�WKH�$FW�¶��SDUD�

62) 

 

µ*URXQG���LV�D�PLVVWDWHPHQW�RI�WKH�557¶V�ILQGLQJV�LQ�

suggesting that it found that pain and suffering would 
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SDLQ�DQG�VXIIHULQJ�¶��SDUD���� 

 

Hence, the Court dismissed this ground of review.   

SZSFF v Minister for 

Immigration & Border 

Protection [2013] FCCA 

1884 (Lloyd-Jones J)  

22 November 

2013 

39±54 This case relates to: 

 risk of generalised violence 

 risk faced by the population generally 

 

http://www.austlii.edu.au/au/cases/cth/FCCA/2013/1884.html
http://www.austlii.edu.au/au/cases/cth/FCCA/2013/1884.html
http://www.austlii.edu.au/au/cases/cth/FCCA/2013/1884.html
http://www.austlii.edu.au/au/cases/cth/FCCA/2013/1884.html
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country will not, of itself, be sufficient to engage a non-

refoulement obligation for all people who may be 

returned to that country.  However, where serious 

human rights violations in a particular country are so 

widespread or so severe that almost anyone would 

potentially be affected by them, an assessment of the 

level of risk to the individual may disclose a sufficiently 

real and personal risk to engage a non-refoulement 

obligation under the ICCPR and/or CAT.  As such, 

s.36(2B)(c) does not necessitate in all cases that the 

individual be singled out or targeted for any particular 

reason.  What is ultimately required is an assessment of 

the level of risk to the individual and the prevalence of 

serious human rights violations is a relevant 

FRQVLGHUDWLRQ�LQ�WKDW�DVVHVVPHQW�¶��SDUD����� 

 

The Minister also submitted that s 36(2B)(c) of the Act 

µVKRXOG�EH�FRQVWUXHG�FRQVLVWHQWO\¶�ZLWK�V����$����D��RI�

the Act, a provision containing similar phrasing (paras 

35±8). Section 424A(3)(a) provides that s 424A(3) does 

QRW�DSSO\�WR�LQIRUPDWLRQ�µthat is not specifically about 

the applicant or another person and is just about a class 

of persons of which the applicant or other person is 

a PHPEHU¶��7KH�proper construction of s 424A(3)(a) has 

been considered in a number of authorities: 

 

µA line of authority has suggested that s.424A(3)(a) 
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Indigenous Affairs [2004] FCAFC 82; (2004) 80 ALD 

559 at [14] Giles and Conti JJ (with Allsop J (as he then 

was) agreeing at [21]) found that the subsection should 

be construed to preclude s.424A obligations arising, 

except where the Tribunal relies on information 

specifically about the applicant or another person. The 

&RXUW�WKXV�IRXQG�WKDW�WKH�ZRUGV�³and is just about a 

class of persons of which the applicant or other person 

LV�D�PHPEHU´ emphasise how specific the information 

must be to the applicant (or another relevant 

person). VHAP was applied by a differently constituted 

Full Court in Minister for Immigration and 

Multicultural and Indigenous Affairs v NAMW & 

Ors [2004] FCAFC 264; (2004) 140 FCR 572 at 586-

�����%HDXPRQW�-�DFFHSWHG�WKH�DSSHOODQW��0LQVWHU¶V��

submissions that: 

 

64. The provision, as was held in VHAP, imposes 

one test and does not contain two disjunctive 

elements; that is to say, the provision is referring to 

information that is not specifically about an 

applicant or another person (such as a witness) but 

LV�µE\�ZD\�RI�FRQWUDGLVWLQFWLRQ�DERXW�D�FODVV�RI�

persons of which an applicant or the other person is 

D�PHPEHU¶� 

See further QAAC of 2004 v Refugee Review 

Tribunal [2005] FCAFC 92, at [1], [2], [26]->��@�¶��SDUD�

37) 

The Court held that the submissions submitted on 

behalf of the Minister (paras 32±8) correctly responded 

WR�WKH�DSSOLFDQW¶V�FODLPV��SDUD������ 

SZSSM v Minister for 

http://www.austlii.edu.au/au/cases/cth/FCCA/2013/1489.html
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Immigration & Border 

Protection [2013] FCCA 

1489 (Driver J) 

 

 

 relocation (reasonableness) 

 risk of generalised violence  

 risk faced by the population generally  

 

The subject of this application for judicial review was a 

decision of the RRT in relation to an applicant from 

Pakistan. The Court allowed the application, on two 

bases. 

 

Relocation (paras 81±91) 

The RRT accepted that there was a real chance that the 

DSSOLFDQW�ZRXOG�VXIIHU�VHULRXV�KDUP�GXH�WR�KLV�6KL¶D�

Muslim religion in his home district and more 

generally, the Kurram Agency (para 81). However, the 

RRT found that the applicant could avoid the risk of 

persecution by relocating to Karachi, and that it was 

reasonable for the applicant to do so (para 82).  

 

7KH�&RXUW�IRXQG�WKDW�WKH�557¶V�GHFLVLRQ�LQ�UHODWLRQ�WR�

relocation was affected by jurisdictional error, similar to 

the error identified by the Court in MZYQU v Minister 

for Immigration [2012] FCA 1032:  

 

µ>$@V�ZDV�SRLQWHG�RXW�E\�WKH�)HGHUDO�&RXUW�LQ MZYQU, 

a decision maker cannot ignore or discount a claimed 

risk of harm in considering the practicability of 

relocation, by the simple expedient of finding that the 

ULVN�LV�QRW�³VHULRXV�KDUP´�DV�GHILQHG�LQ s.91R of 

the Migration Act. By extension of that reasoning, 

neither could the Tribunal ignore or discount harm by 

reference to the other limitations in s.91R, in particular 

because the risk is not Convention related or that the 

http://www.austlii.edu.au/au/cases/cth/FCCA/2013/1489.html
http://www.austlii.edu.au/au/cases/cth/FCCA/2013/1489.html
http://www.austlii.edu.au/au/cases/cth/FCCA/2013/1489.html
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applicant would not be personally targeted. The 

Tribunal noted at [73] the risk of generalised violence 

LQ�.DUDFKL�EXW�GLVFRXQWHG�LW�DV�EHLQJ�³HWKQLF´�DQG�

³SROLWLFDOO\�OLQNHG´�LQ�SDUW��7KH�7ULEXQDO�QHHGHG�WR�WDNH�

into account the risk of generalised violence facing the 

applicant in Karachi in considering the practicability of 

him relocatLQJ�WKHUH�¶��SDUD���� 

 

µIn my view, the Tribunal fell into a similar error as that 

identified by the Federal Court in MZYQU and this 

DPRXQWHG�WR�D�MXULVGLFWLRQDO�HUURU�¶��SDUD���� 

 

µ,Q�FRQVLGHULQJ�WKH�SUDFWLFDOLW\�RI�UHORFDWLRQ��WKH�

Tribunal discounted the risk of violence which did not 

engage [s 91R(1) of the Act], either because of a lack of 

a Convention nexus, or because of a lack of systematic 

DQG�GLVFULPLQDWRU\�FRQGXFW�¶��SDUD���� 

 

Complementary protection (paras 97±104) 

,Q�UHMHFWLQJ�WKH�DSSOLFDQW¶V�FRmplementary protection 
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protection issue as it applied to the question of whether 

http://www.austlii.edu.au/au/cases/cth/FCCA/2013/1768.html
http://www.austlii.edu.au/au/cases/cth/FCCA/2013/1768.html
http://www.austlii.edu.au/au/cases/cth/FCCA/2013/1768.html
http://www.austlii.edu.au/au/cases/cth/FCCA/2013/1768.html
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recognised as a person to whom Australia had 

protection obligations, either under the Refugee 

Convention or the complementary protection criteria. 

7KH�DSSOLFDQW¶V�DSSOLFDWLRQ�ZDV�EDVHG�Rn three grounds. 

The Court accepted one of these grounds, relating to the 

ZD\�LQ�ZKLFK�WKH�DVVHVVRU�GHDOW�ZLWK�WKH�DSSOLFDQW¶V�

complementary protection claim.  

 

In that respect, the applicant made two claims: that the 

DVVHVVRU�IDLOHG�WR�DVVHVV�WKH�µUHFHLYLQJ�FRXQWU\¶�

according to law, as required by the Act (paras 101±2); 

and that the assessor failed to distinguish between the 

refugee and complementary protection criteria (paras 

90±9). The Court found that jurisdictional error was 

made to the extent that the assessor failed to assess the 

µUHFHLYLQJ�FRXQWU\¶�DFFRUGLQJ�WR�ODZ��SDUD������ 

 

$VVHVVPHQW�RI�WKH�µUHFHLYLQJ�FRXQWU\¶ 

7KH�µUHFHLYLQJ�FRXQWU\¶�LQ�UHODWLRQ�WR�D�QRQ-citizen (set 

RXW�DW�V������RI�WKH�$FW��LV�UHTXLUHG�WR�EH�µGHWHUPLQHG�

solely by reference to WKH�ODZ�RI�WKH�UHOHYDQW�FRXQWU\¶��V�

5(1) of the Act; para 101).  

 

7KH�DSSOLFDQW�VXEPLWWHG�WKDW�WKH�DVVHVVRU¶V�ILQGLQJ�WKDW�

,UDQ�ZDV�QRW�D�µUHFHLYLQJ�FRXQWU\¶�IRU�WKH�SXUSRVH�RI�V�

36(2)(aa) of the Act, and that there was no receiving 

country in the circumstances of the case because the 

applicant was stateless, was not made in accordance 

with law (para 100). The Court accepted this 

submission:  

 

µ>7@KH�DVVHVVRU�GLG�QRW�ILQG�WKH�UHFHLYLQJ�FRXQWU\�DV�
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required by s.5(1) of the Act in this case. In her 

analysis, the assessor made no reference to any relevant 

law of Iran to determine, for the purposes of whether 
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there were no substantial grounds for believing that 

there was a real risk of significant harm to the applicant 

µIRU�WKH�UHDVRQV�JLYHQ�DERYH¶��SDUD������2Q�WKLV�EDVLV��
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protection visa application claimed, inter alia, that he 

feared harm because he would be an undocumented 

child in Iran (paras 4, 11). In this case, the Court held 

that the RRT had made an error of law in its decision:  

 

µ,�DP�QRW�VDWLVILHG�WKDW�WKH�7ULEXQDO¶V�ILQGLQJV�LQ�

relation to the situation for the Applicant as an 

undocumented child are such that the Tribunal 

sufficiently addressed the claim that the Applicant had a 

well-founded fear of persecution as an undocumented 

child in Iran, or that it sufficiently considered the 

complementary protection FULWHULRQ�LQ�WKDW�UHVSHFW�¶�

(para 77) 

 

This is because the RRT had accepted, on the basis of 

WKH�DSSOLFDQW¶V�IDWKHU¶V�HYLGHQFH��WKDW�WKH�DSSOLFDQW¶V�
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QDWLRQDO�IDWKHU�ZRXOG�QRW�EH�³the same´�DV�IRU�DQ�

undocumented foreign national or Faili Kurd. The 

Tribunal made no finding as to what the position would 

be for a person in the position of an undocumented 

child of an Iranian national father, in particular in 

UHODWLRQ�WR�DFFHVV�WR�HGXFDWLRQ�DQG�PHGLFDO�VHUYLFHV�¶�

(para 70) 

MZZKJ v Minister for 

Immigration & Border 
Protection [2013] FCCA 

1770 (Whelan J) 

 

 

21 October 2013 24±41 This case relates to: 

 relocation (reasonableness) 

 

http://www.austlii.edu.au/au/cases/cth/FCCA/2013/1770.html
http://www.austlii.edu.au/au/cases/cth/FCCA/2013/1770.html
http://www.austlii.edu.au/au/cases/cth/FCCA/2013/1770.html
http://www.austlii.edu.au/au/cases/cth/FCCA/2013/1770.html
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However��WKH�557�IRXQG�WKDW�WKH�DSSOLFDQW¶V�FODLPV�

were localised to the Punjab, and that there would be no 

real risk of significant harm to the applicant in Mumbai 

or Delhi. The RRT further found that it would be 

reasonable for the applicant to relocate to such places, 

in accordance with s 36(2B) of the Act, such that there 

was taken not to be a real risk of significant harm (para 

25). The RRT considered the following factors to 

support its conclusion that relocation would be 

reasonable (para 30):  

 

 the applicant¶V�DJH� 

 WKH�DSSOLFDQW¶V�IOH[LELOLW\�DQG�DGDSWDELOLW\�VKRZQ�E\�

travelling to Australia; 

 WKH�DSSOLFDQW¶V�IOXHQF\�LQ�+LQGL�DQG�(QJOLVK��DQG� 

 WKH�DSSOLFDQW¶V�\HDU����TXDOLILFDWLRQ�LQ�,QGLD�DQG�

employment in Australia.   

 

In this case, the Court found that the 557¶V�GHFLVLRQ�LQ�

relation to relocation was affected by jurisdictional 

error. This is because the Court was not satisfied that 

the RRT correctly applied the test for determining 

whether relocation was reasonable (para 40).  

 

In reaching this conclusion, the Court first held: 

 

µThe First Respondent correctly identified that the test 

for relocation, with respect to the complementary 
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when considering the reasonableness of relocation in 

the complementary protection context are the same as 

WKRVH�ZKLFK�DULVH�LQ�WKH�UHIXJHH�FRQWH[W�¶��SDUD���� 

 

The Court then drew attention to the following 

problems ZLWK�WKH�557¶V�UHDVRQLQJ�LQ�UHODWLRQ�WR�

relocation: 

 ,W�ZDV�µQRW�FOHDU�>WR�WKH�&RXUW@�ZK\�WKH�DJH�RI�WKH�

Applicant was relevant unless it was taken to be an 

indication of his capacity to live away from his 

IDPLO\¶��SDUD����� 

 ,W�ZDV�µGLIILFXOW�WR�DVFHUWDLQ�how the Tribunal 

concluded that the Applicant had shown that he was 

³IOH[LEOH�DQG�DGDSWDEOH´�LQ�FRPLQJ�WR�$XVWUDOLD��

when he had essentially left a situation of five years 

of abuse only with the assistance of his brother and 

FDPH�KHUH�WR�OLYH�ZLWK�KLP¶��SDra 36; see also para 

32).  

 ,W�ZDV�DOVR�µGLIILFXOW�WR�DVFHUWDLQ�KRZ�WKH�7ULEXQDO�

concluded that the Applicant was fluent in English 

DQG�+LQGL¶��SDUD������$OWKRXJK�WKH�DSSOLFDQW�

indicated on his protection visa application that he 

spoke, read and wrote English and Hindi, he gave 

evidence before the RRT with the assistance of an 



http://www.austlii.edu.au/cgi-bin/disp.pl/au/cases/cth/FCCA/2013/1309.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/disp.pl/au/cases/cth/FCCA/2013/1309.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/disp.pl/au/cases/cth/FCCA/2013/1309.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/disp.pl/au/cases/cth/FCCA/2013/1309.html?stem=0&synonyms=0&query=%22complementary%20protection%22


http://www.austlii.edu.au/au/cases/cth/FCCA/2013/1465.html
http://www.austlii.edu.au/au/cases/cth/FCCA/2013/1465.html
http://www.austlii.edu.au/au/cases/cth/FCCA/2013/1465.html
http://www.austlii.edu.au/au/cases/cth/FCCA/2013/1465.html
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MXULVGLFWLRQDO�HUURU�¶��SDUD���� 

SZSIB v Minister for 

Immigration & Border 

Protection [2013] FCCA 

1413 (Raphael J) 

23 September 

2013 

12±16 This case relates to: 

 WKH�PHDQLQJ�RI�µVLJQLILFDQW�KDUP¶ 

 Wednesbury unreasonableness  

 

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2013/1413.html?stem=0&synonyms=0&query=%22complementary%20protection%22#fn2
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2013/1413.html?stem=0&synonyms=0&query=%22complementary%20protection%22#fn2
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2013/1413.html?stem=0&synonyms=0&query=%22complementary%20protection%22#fn2
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2013/1413.html?stem=0&synonyms=0&query=%22complementary%20protection%22#fn2
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such. When one considers the penalties that might be 

invoked by Australian courts for what some may 

consider to be minor infractions of breach of public 

order or creating graffiti a penalty such as that imposed 

in Iran for what Iranian society considers to be an insult 

against its guiding philosophy, Islam, is not intuitively 

so seriously disproportionate to allow the views of the 

DVVHVVRU�H[SUHVVHG�KHUH�WR�EH�FRQVLGHUHG�DEVXUG�¶��SDUD�

16, footnotes omitted) 

MZZIG v Minister for 

Immigration, Multicultural 

Affairs & Citizenship 

[2013] FCCA 1236 

(Burchardt J)  

 

 

6 September 2013 16±30 This case relates to: 

 relocation (reasonableness) 

 

The subject of this application for judicial review was a 

decision of the RRT in relation to relocation, in the 

FRQWH[W�RI�ERWK�WKH�DSSOLFDQW¶V�UHIXJHH�DQG�

complementary protection claims. The RRT had 

GLVPLVVHG�WKH�DSSOLFDQW¶V�SURWHFWLRQ�FODLPV�RQ�WKH�EDVLV�

that it was reasonable for him to relocate to another part 

of Pakistan. In coming to this conclusion, the RRT 

µIRFXVVHG�LWV�FRQVLGHUDWLRQV�RI�WKH�TXHVWLRQ of 

relocation and its practicability wholly on the claims 

advanced by the applicant as to specific harm, namely 

KLV�HWKQLFLW\��KLV�UHOLJLRQ�DQG�LPSXWHG�SROLWLFDO�RSLQLRQ¶�

http://www.austlii.edu.au/au/cases/cth/FCCA/2013/1236.html
http://www.austlii.edu.au/au/cases/cth/FCCA/2013/1236.html
http://www.austlii.edu.au/au/cases/cth/FCCA/2013/1236.html
http://www.austlii.edu.au/au/cases/cth/FCCA/2013/1236.html
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suffered as a child. The Court considered whether this 

amounted to jurisdictional error:  

 

µIt probably would have been better if the Tribunal had 

http://www.austlii.edu.au/au/cases/cth/FCCA/2013/817.html
http://www.austlii.edu.au/au/cases/cth/FCCA/2013/817.html
http://www.austlii.edu.au/au/cases/cth/FCCA/2013/817.html
http://www.austlii.edu.au/au/cases/cth/FCCA/2013/817.html
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decision-makers on relocation for the purposes of 

GHDOLQJ�ZLWK�WKH�FRPSOHPHQWDU\�SURWHFWLRQ�FULWHULRQ¶�

(para 12). Ultimately, however, the Court held:  

 

µ����>7KH�ZRUGV�RI�VHFWLRQ�����%��D�@�Vuggest that some 

area needs to be identified.  However, I see no reason 

why the area cannot be identified in one of the two 

ways I have described, namely, either the identification 

of particular safe localities or the delimiting of a local 

area of risk which results in the conclusion that the rest 

RI�WKH�FRXQWU\�LV�VDIH«¶ 

 

Hence, the application was dismissed.  

SZRUT v Minister for 

Immigration & Anor 

[2013] FCCA 368 (Driver 

J) 

15 July 2013 25±7 This case relates to: 

c) WKH�PHDQLQJ�RI�µVLJQLILFDQW�KDUP¶ 

 

On whether criticism of the applicant amounted to 

µVLJQLILFDQW�KDUP¶��WKH�&RXUW�KHOG�� 

 

µ,�DFFHSW�WKDW�³FULWLFLVP´�VLPSOLFLWHU�FRXOG�QRW�DPRXQW�

WR�³VLJQLILFDQW�KDUP´�JLYHQ�WKH�GHILQLWLRQ�RI�WKLV�WHUP�

in ss.5 and 36(2A) of the Migration Act�¶��SDUD���� 

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2013/368.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2013/368.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2013/368.html?stem=0&synonyms=0&query=%22complementary%20protection%22
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SZRTN v Minister for 

Immigration & Anor 

[2013] FCCA 583  

 

(Judge Nicholls) 

21 June 2013 40±50  This case relates to: 

 WKH�PHDQLQJ�RI�µcruel, inhuman or degrading 

WUHDWPHQW¶��DQG 

 whether consideration of international instruments 

is required when applying the CP regime in the Act. 

 

The applicant was from Western Samoa. He was taken 

by his family to New Zealand at the age of 2 years, and 

then his father brought him to Australia around the age 

of 5. Shortly thereafter, his father abandoned him, after 

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2013/583.html?stem=0&synonyms=0&query=szrtn
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2013/583.html?stem=0&synonyms=0&query=szrtn
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2013/583.html?stem=0&synonyms=0&query=szrtn
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ZKHWKHU�WKH�DSSOLFDQW¶V�µVRFLR-HFRQRPLF�ULJKWV¶�FRXOG�

amount to such treatment (para 23). 

 

Further, the applicant asserted that the Tribunal failed to 

understand the meaniQJ�RI�µVXEVWDQWLDO�JURXQGV�IRU�

EHOLHYLQJ¶��DV�LW�DSSHDUV�LQ�s.36(2)(aa) of the Act) also 

and failed to have regard to the Complementary 

Protection Training Manual (Manual), which would 

KDYH�DVVLVWHG�LQ�WKH�7ULEXQDO¶V�XQGHUVWDQGLQJ�RI�

µVXEVWDQWLDO�JURXQGV�IRU�EHOLHYLQJ¶��SDUD������:LWK�

respect to this, the applicant submitted that the test was 

µVRPHWKLQJ�OHVV�WKDQ�WKH�EDODQFH�RI�SUREDELOLWLHV¶��

KRZHYHU��IURP�WKH�7ULEXQDO¶V�GHFLVLRQ�UHFRUG��LW�ZDV�QRW�

clear what threshold the Tribunal had applied (para 25).  

 

,Q�FRQVLGHULQJ�WKH�DSSOLFDQW¶V�FODLP��WKH�7ULEXQDO�KDG�
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Discrimination 

The Minister accepted that discrimination was not an 

element of the complementary protection regime (para 

64). The Court found that the Tribunal dealt extensively 

with the matter of discrimination because, on a plain 

UHDGLQJ�RI�WKH�DSSOLFDQW¶V�FODLPV��GLVFrimination was, in 

essence, the basis on which the applicant had said he 

would suffer significant harm if he were to return to 

Samoa (para 66). As this was the basis of his claim for 

complementary protection (para 68), the Tribunal had 

had to deal with it (para 71).    

 

Balance of probabilities 

7KH�DSSOLFDQW�DUJXHG�WKDW�µVXEVWDQWLDO�JURXQGV�IRU�

EHOLHYLQJ¶�PHDQW�D�VWDQGDUG�WKDW�ZDV�µVRPHWKLQJ�OHVV�

WKDQ�WKH�EDODQFH�RI�SUREDELOLWLHV¶��SDUD������7KH�

Minister agreed dispute that the Tribunal would have 

fallen into error if it had applied a balance of 

probabilities test (para 55): Minister for Immigration 

and Citizenship v SZQRB (2013) 296 ALR 525.  

However, the Court found that the Tribunal did not fall 

into the error of applying this test (para 56). 

 

International jurisprudence and the Manual 

The applicant further claimed that the Tribunal did not 
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international jurisprudence, and its failure to have 

regard to the Manual, which discussed that 

jurisprudence, revealed that the Tribunal was not in a 

position WR�ILQG�WKDW�WKH�DSSOLFDQW�ZDV�µQRW�HOLJLEOH¶�IRU�

complementary protection because it did not consider 

µZKDW�FRPSOHPHQWDU\�SURWHFWLRQ�PHDQV��QRW�MXVW�ZKDW�LW�

VD\V�LQ�WKH�$FW¶��SDUD������ 

 

7KH�&RXUW�IRXQG�WKDW�WKH�GHILQLWLRQ�RI�µVLJQLILFDQW�KDUP¶�

was exhaustively contained in the Act. Further, the 

µWHFKQLFDO¶�PHDQLQJV�RI�SKUDVHV��GHULYHG�IURP�DFDGHPLF�

studies, do not assist in light of the definition in the Act 

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCA/2013/1156.html?stem=0&synonyms=0&query=szrtn
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCA/2013/1156.html?stem=0&synonyms=0&query=szrtn
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCA/2013/1156.html?stem=0&synonyms=0&query=szrtn
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/HCASL/2014/51.html?stem=0&synonyms=0&query=szrtn
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/HCASL/2014/51.html?stem=0&synonyms=0&query=szrtn
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/HCASL/2014/51.html?stem=0&synonyms=0&query=szrtn
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BZACF & BZACG v 

Minister for Immigration & 

Citizenship (No.2) [2013] 

FCCA 486 (13 June 2013)  

13 June 2013 6±16 This case relates to: 

 commencement of complementary protection 

provisions  

 

7KH�&RXUW�FRQVLGHUHG�ZKHWKHU�WKH�557¶V�GHFLVLRQ�WR�

affirm a decision not to grant the applicants a protection 

visa was affected by jurisdictional error because the 

557�GLG�QRW�FRQVLGHU�WKH�DSSOLFDQWV¶�FODLPV�DJDLQVW�WKH�

complementary protection criterion. 

 

Relevantly, item 35 of Schedule 1 to the Migration 

Amendment (Complementary Protection) Act 2011 

(Cth) provides that the complementary protection 

SURYLVLRQV�DSSO\��LQWHU�DOLD��WR�µDQ�DSSOLFDWLRQ�IRU�D�

SURWHFWLRQ�YLVD�«�WKDW�LV�QRW�ILQDOO\�GHWHUPLQHG��ZLWKLQ�

the meaning of subsection 5(9) of [the Act] before [24 

0DUFK�����@¶� 

 

The Minister conceded that: 

 

a. µLQ [Minister for Immigration and Citizenship v 

http://www.austlii.edu.au/cgi-bin/disp.pl/au/cases/cth/FCCA/2013/486.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/disp.pl/au/cases/cth/FCCA/2013/486.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/disp.pl/au/cases/cth/FCCA/2013/486.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/disp.pl/au/cases/cth/FCCA/2013/486.html?stem=0&synonyms=0&query=%22complementary%20protection%22
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officio when s.36(2)(aa) of the Act commenced on 

24 March, 2012; 

d. one of the effects of SZQOY, implicit from the 

reasoning of all three judges of the Court is the 

SURSRVLWLRQ�WKDW�D�PDWWHU�EHIRUH�WKH�7ULEXQDO�LV�³QR�

longer ... subject to any form of review under Part 

�����´��DQG�KHQFH�³ILQDOO\�GHWHUPLQHG´�IRU�WKH�

purpose of s.5(9) of the Act, only when the 

7ULEXQDO¶V�GHFLVLRQ�LV�XQDEOH�WR�EH�UHFDOOHG�E\�WKH�

Tribunal member; and 

e. DV�WKH�7ULEXQDO¶V�GHFLVLRQ�LQ�WKH�SUHVHQW�PDWWHU�



http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2013/7.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2013/7.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2013/7.html?stem=0&synonyms=0&query=%22complementary%20protection%22
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recommendation of the Independent Protection 

Assessor to the Minister that the applicant, from Iran, 

not be recognised as a person to whom Australia had 

protection obligations. The application was allowed on 

two grounds, one of which was relevant to 

complementary protection. (The other ground was that 

the Reviewer erred by failing to deal with a particular 

social group claim.)

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2013/7.html?stem=0&synonyms=0&query=%22complementary%20protection%22#fn119
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2013/7.html?stem=0&synonyms=0&query=%22complementary%20protection%22#fn119
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em=0&synonyms=0&query=%22complementar

y%20protection%22 - fn119, the Reviewer 

accepts that there is discrimination against 

undocumented stateless Faili Kurds, but found 

that he did not accept that the treatment amounts 

to persecution for the purposes of the 

Convention. The question remains, however, 

ZKHWKHU�WKH�WUHDWPHQW�LV�³VLJQLILFDQW�KDUP´�IRU�

s.36(2)(aa) purposes; 

b. At [52], the Reviewer accepts that the 

applicant was apprehended and beaten, but 

concludes that this was because he was part of a 

public gathering and not for a Convention 

reason. The reason for the harm, however, is 

irrelevant to the consideration required 

by s.36(2)(aa); 

c. At [52], the Reviewer also finds that 

there was no subjective fear on the part of the 

applicant. Section 36(2)(aa), however, imposes 

QR�³VXEMHFWLYH�IHDU´�UHTXLUHPHQW� 

d. At [53]-[54], the Reviewer accepts that 

the applicant was assaulted but rejects the 

Convention claim on the basis that he was 

assaulted because he shouted at the police (and 

not for a Convention reason). The reason for the 

harm, however, is not relevant to 

the s.36(2)(aa) inquiry; 

e. At [55], the Reviewer accepts that the 

applicant was beaten, but rejects the Convention 

claim on the basis that he was beaten because he 

was selling goods illegally. Again, the reason 

for the harm is not relevant to s.36(2)(aa); 

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2013/7.html?stem=0&synonyms=0&query=%22complementary%20protection%22#fn119
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2013/7.html?stem=0&synonyms=0&query=%22complementary%20protection%22#fn119
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92. At [72], the Reviewer makes a point of 

stating that the three recounted incidents of 

being apprehended and beaten were 

not ³systematic or targeted´ at the applicant. 
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protection criterion) or it could have been a general 

reference intended to quantify the risk. The use of the 

ZRUG�³V\VWHPDWLF´�LV�SUREOHPDWLF��'HFLVLRQ�PDNHUV�

need to clearly distinguish between statutory provisions 

which bear on the complementary protection criterion 

and those which do not. The use of language drawn 

from an irrelevant provision of the Migration Act at 

least creates confusion and may point to reviewable 

legal error. Further, the reliance by the Reviewer at [75] 

RQ�XQVSHFLILHG�³ILQGLQJV�VHW�RXW�DERYH´�LV�SDUWLFXODUO\�

problematic. On its face, it appears to be a reference to 

DOO�RI�WKH�5HYLHZHU¶V�ILQGLQJV��VRPH�RI�ZKLFK�ZHUH�

clearly irrelevant to the complementary 

protection criterion (such as a finding of a lack of 

Refugees Convention nexus with harm suffered by the 

DSSOLFDQW��¶��SDUD��7)  

MZXYN v Minister for 

Immigration & Citizenship 

[2013] FCCA 134  

15 May 2013  5±24 This case relates to: 

http://www.austlii.edu.au/cgi-bin/disp.pl/au/cases/cth/FCCA/2013/134.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/disp.pl/au/cases/cth/FCCA/2013/134.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/disp.pl/au/cases/cth/FCCA/2013/134.html?stem=0&synonyms=0&query=%22complementary%20protection%22
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protection provisions are different, indicating at least 

some slight difference in the test that must be applied. 

Whilst there was not technically a denial of procedural 

fairness in this case, as the applicant did receive a 

hearing, the practical effect of the events is substantially 

the same. That is, as no-one addressed, nor turned their 

minds to the complimentary protection provisions, the 

circumstances are no different to a failure to hear the 

DSSOLFDWLRQ�RQ�WKLV�DVSHFW�RI�WKH�FDVH�¶��SDUD���� 

 

µ$V�D�UHVXOW� I am not able to be satisfied that it would 

EH�FHUWDLQ�WKDW�D�UHKHDULQJ�ZRXOG�EH�IXWLOH�LQ�WKLV�FDVH�¶�

(para 23) 

 

Hence, the Court remitted the matter to the RRT for 

rehearing (para 24). 

SZRNY v Minister for 

Immigration & Citizenship 

[2013] FCCA 197 (Barnes 

J)  

7 May 2013 69±135 This case relates to: 

 WKH�SRLQW�DW�ZKLFK�D�YLVD�DSSOLFDWLRQ�LV�³ILQDOO\�

GHWHUPLQHG´�� 

 

The subject of this application for judicial review was a 

decision of the RRT in relation to the appellant (a 

FLWL]HQ�RI�3DNLVWDQ��WR�DIILUP�WKH�GHOHJDWH¶V�GHFLVLRQ�QRW�

to grant him a protection visa. The Court allowed the 

application.  

 

Relevantly, the appellant lodged his protection visa 

application in March 2010. After his application was 

refused, he sought review in the RRT. On 12 March 

������WKH�557�DIILUPHG�WKH�GHOHJDWH¶V�GHFLVLRQ��2Q�WKH�

VDPH�GD\��WKH�7ULEXQDO�ZURWH�WR�WKH�DSSOLFDQW¶V�IRUPHU�

(that is, incorrect) address, notifying him of the decision 

http://www.austlii.edu.au/au/cases/cth/FCCA/2013/197.html
http://www.austlii.edu.au/au/cases/cth/FCCA/2013/197.html
http://www.austlii.edu.au/au/cases/cth/FCCA/2013/197.html
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(although he had notified the RRT of a change of 

address in February 2012) (para 24). On the same day, 

the RRT also sent a copy of its decision to the Secretary 

of the Department of Immigration (para 24). On 28 May 

2012, after the error had been identified, the RRT wrote 

WKH�DSSOLFDQW¶V�FRUUHFW�DGGUHVV��QRWLI\LQJ�KLP�RI�WKH�

decision (para 25). In between 12 March 2012 and 28 

May 2012 (on 24 March 2012), the provisions in 

Schedule 1 to the Migration Amendment 

(Complementary Protection) Act 2011 (Cth) came into 

operation.  

 

Item 35 of Schedule 1 to the Migration Amendment 

(Complementary Protection) Act 2011 (Cth) provides 

that the complementary protection provisions apply, 

LQWHU�DOLD��WR�µDQ�DSSOLFDWLRQ�IRU�D SURWHFWLRQ�YLVD�«�WKDW�

is not finally determined (within the meaning of 

VXEVHFWLRQ������RI�>WKH�$FW@�EHIRUH�>���0DUFK�����@¶�� 

 

6HFWLRQ������RI�WKH�$FW�SURYLGHV�WKDW�µDQ�DSSOLFDWLRQ�

XQGHU�WKLV�$FW�LV�ILQDOO\�GHWHUPLQHG�ZKHQ�«�>LQWHU�DOLD@�

a decision that has been made in respect of the 

application is not, or is no longer, subject to any form of 

UHYLHZ�XQGHU�3DUW���RU��¶��7KH�TXHVWLRQ�LQ�WKLV�FDVH�ZDV�
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when the Tribunal becomes functus officio) to be 

relevant:  

 

µAt the least, it is apparent that in SZQOY Logan J (with 

whom Barker J agreed) expressly considered relevant 

WKH�TXHVWLRQ�RI�ZKHQ�WKH�7ULEXQDO¶V�FRUH�IXQFWLRQ�RI�

review was complete and, in that context, regarded 

communication to the applicant as essential to 

completion of such core function. Such principle was 

treated as a necessary step towards the conclusion 

reached, having regard to the line of reasoning adopted. 

As a lower court in the hierarchy this Court must, of 

FRXUVH��IROORZ�WKH�GHFLVLRQV�RI�WKH�)HGHUDO�&RXUW�¶��SDUD�

132) 

 

µ,Q�DQ\�HYHQW��HYHQ�LI�WKLV�&RXUW�ZHUH�QRW��VWULFWO\�

speaking, bound to follow the approach taken 

in SZQOY in the context of considering s.5(9) of the 

Act, in my view I should follow the clear expression of 

principle by the Federal Court. It can only be said that a 

GHOHJDWH¶V�GHFLVLRQ�LV�QR�ORQJHU�VXEMHFW�WR�DQ\�IRUP�RI�

UHYLHZ�E\�WKH�7ULEXQDO�LI�WKH�7ULEXQDO¶V�FRUH�IXQFWLRQ�RI�

UHYLHZ�KDV�EHHQ�FRPSOHWHG�¶��SDUD����� 

 

µ2Q�WKLV�EDVLV��IRU�WKH�$SSOLFDQW¶V�SURWHFWLRQ�YLVD�

application to be no longer subject to any form of 

review by the Tribunal within s.5(9) of the Act it was 

necessary, at the least, that either the decision had been 

communicated to the Applicant or irrevocable steps had 

been taken to have that done in accordance with the 

notification provisions in the Act. That had not occurred 

in the present case before the Amending Act came into 
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force on 24 March 2012. Hence the application for 

review had not been finally determined within s.5(9) of 

WKH�$FW�DW�WKDW�GDWH�¶��SDUD������ 

 

http://www.austlii.edu.au/au/cases/cth/FMCA/2013/78.html
http://www.austlii.edu.au/au/cases/cth/FMCA/2013/78.html
http://www.austlii.edu.au/au/cases/cth/FMCA/2013/78.html
http://www.austlii.edu.au/au/cases/cth/FMCA/2013/78.html
http://www.austlii.edu.au/au/cases/cth/FMCA/2013/78.html
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$XVWUDOLD¶V�µSURWHFWLRQ�REOLJDWLRQV¶��7KH�SXUSRVH�RI�

this provision was to provide a statutory scheme 

giving effect to those obligations. In relation to the 

applicant, the obligation invoked was the non-

refoulement obligation implied under Articles 2 and 

7 of the ICCPR. Citing Human Rights Committee 

General Comment No. 31, the Court held that this 

was an obligation not to remove a person from their 

territory where there were substantial grounds for 

EHOLHYLQJ�WKDW�WKHUH�LV�D�UHDO�ULVN�RI�µLUUHSDUDEOH�

KDUP�«�either in the country to which removal is to 

be effected or in any country to which the person 

PD\�VXEVHTXHQWO\�EH�UHPRYHG¶��SDUD������The non-

refoulement obligation was hence an obligation to 

afford protection to a non-citizen where the harm 

faced was that arising in the receiving country. In 

this case, the harm would stHP�IURP�WKH�DSSOLFDQW¶V�

removal from Australia, not from his presence in 

NZ or any particular other country (para 62). 

 Second, this interpretation was necessary if the 

exceptions under s 36(2B) relating to relocation (s 

36(2B)(a) and state protection (s 36(2B)(b)) were to 

KDYH�DQ\�DSSOLFDWLRQ��µ>,@I�the risk of harm claimed 

by the non-citizen is, as suggested in the present 

case, the risk of degrading treatment as a 

consequence of removal from Australia (where his 

children reside), then the prospect of relocation to 

another area of Australia, or protection from a 

SXEOLF�DXWKRULW\��ZRXOG�EH�QRQVHQVLFDO�¶��SDUD����� 

 7KLUG��µif the relevant act were considered to be that 

of being removed, then 
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substantial grounds for believing that, 
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SZRSN v Minister for Immigration and Citizenship 

[2013] FCA 751 (6 August 2013).  

 

In January 2014, the claimant sought re-

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/557.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCCA/2014/557.html?stem=0&synonyms=0&query=%22complementary%20protection%22
http://www.austlii.edu.au/au/cases/cth/FMCA/2013/13.html
http://www.austlii.edu.au/au/cases/cth/FMCA/2013/13.html
http://www.austlii.edu.au/au/cases/cth/FMCA/2013/13.html
http://www.austlii.edu.au/au/cases/cth/FMCA/2013/13.html
http://www.austlii.edu.au/au/cases/cth/FMCA/2013/13.html
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Tribunal Member meant that the risk must go beyond a 

possibility. Rather, the Tribunal Member had intended 

WR�FRQYH\�WKDW�WKH�ULVN�PXVW�JR�EH\RQG�D�µPHUH�

SRVVLELOLW\¶��SDUD����� 

 

2Q�WKH�PHDQLQJ�RI�µUHDO�ULVN¶��the Court held: 

 

µ7KH�³UHDO�FKDQFH´ test has been well established under 

the provisions relating to the Refugee Convention, 

although for reasons that are less than clear the 

Government has used different words in s.36 than those 

that appear in the Refugee provisions. However the test 

appears to be substantially the same: see 

generally Minister for Immigration and Citizenship v 

MZYYL >����@�)&$)&�����¶��SDUD���� 

 

Ground 2: Failure to consider certain risks to applicant 

(paras 26±33)  

The Court rejected the aSSOLFDQW¶V�DUJXPHQW�WKDW�WKH�

RRT had failed to consider the risks to the applicant in 

the initial stages of police custody, pursuant to 

enforcement of Decree 33 under Nigerian law (para 29). 

 

7KH�&RXUW�DOVR�XSKHOG�WKH�557¶V�GHWHUPLQDWLRQ�WKDW�

there was no real risk that the applicant would be 

arrested, detained or jailed under Decree 33:  

 

µThe Applicant argues that a proper reading of s.36 is to 

the effect that s.36(2)(A) defines significant harm by 

reference to the laws in force in the country, subject 

only in cases involving the death penalty to the 

consideration of whether or not the death penalty will 
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be carried out. Thus, the argument goes, if the laws of a 
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materials at the time of the application to the RRT. This 

REOLJDWLRQ�LV�QRW�DQ�RQJRLQJ�REOLJDWLRQ¶��SDUD������

+HQFH��µWKHUH�ZDV�QR�REOLJDWLRQ�RQ�WKH�6HFUHWDU\�WR�

provide this material to the Tribunal member and there 

can be no error by the Tribunal member for not having 

UHJDUG�WR�PDWHULDO�WKDW�ZDV�QRW�EHIRUH�WKH�7ULEXQDO¶�

(para 38). 

 

Ground 4: Failure to apply the correct test under s 

36(2B)(a) (paras 40±6)
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© 

http://www.austlii.edu.au/au/cases/cth/FMCA/2012/1155.html
http://www.austlii.edu.au/au/cases/cth/FMCA/2012/1155.html
http://www.austlii.edu.au/au/cases/cth/FMCA/2012/1155.html
http://www.austlii.edu.au/au/cases/cth/FMCA/2012/1155.html
http://www.austlii.edu.au/au/cases/cth/FMCA/2012/1155.html
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DYRLG�KDUP�E\�OLYLQJ�RXWVLGH�WKH�UHJLRQ�³DV�KH�GLG�

SUHYLRXVO\´��DQG�WKHUHIRUH�FRQFOXGHG�WKDW�WKLV�ZDV�D�

³UHDVRQDEOH�RSWLRQ´�IRU�WKH�IXWXUH�¶��SDUD���� 

 

7KH�557�GLG�QRW�µLQYHVWLJDWH�WKH�DFWXDO�FLUFXPVtances 

of his temporary residences, domestic arrangements, 

and employment, over this period. It certainly did not 

explore in its reasoning whether the actual 

FLUFXPVWDQFHV�RI�KLV�OLYLQJ�³IURP�SODFH�WR�SODFH´�FRXOG�

reasonably, or at all, be projected into t
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findings that the applicant would face death threats 

from extremist groups if returned to Nepal (paras 31, 

42). The Minister did not dispute this (para 42). 

 

7KXV��µWKH�DSSOLFDQW�KDV�HVWDEOLVKHG�D�prima facie right 
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not sufficient to establish positively the error which I 

have found, must at least leave the Court lacking in 

confidence that no conclusion could be reached by a 

differently constituted Tribunal other than 

that s.36(2B)(a) would apply to the applicant if he were 

removed to Nepal.¶��SDUD����   

 

On this basis, the Court granted writs of certiorari and 

PDQGDPXV��TXDVKLQJ�WKH�557¶V�GHFLVLRQ�DQG�UHTXLULQg 

the RRT to determine the application according to law.  

SZRJX v Minister for 

Immigration and 

Citizenship & Refugee 

Review Tribunal [2012] 

FMCA 1220 (Raphael FM)   

 

5 December 2012 10±20 

http://www.austlii.edu.au/au/cases/cth/FMCA/2012/1220.html
http://www.austlii.edu.au/au/cases/cth/FMCA/2012/1220.html
http://www.austlii.edu.au/au/cases/cth/FMCA/2012/1220.html
http://www.austlii.edu.au/au/cases/cth/FMCA/2012/1220.html
http://www.austlii.edu.au/au/cases/cth/FMCA/2012/1220.html
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for the visa prescribed by the Act have been satisfied 

(65(1)(a)(2)) unless the Minister considers the 

complementary protection requirement 

in s.36(2)(aa). And it is accepted that this was not 

FRQVLGHUHG�¶��SDUD����� 

 

7KH�&RXUW�DOVR�QRWHG�WKDW�WKHUH�ZDV�D�µUHDO�GLIIHUHQFH¶�

between the refugee criteria and complementary 

protection criteria (para 14).  

 

+HQFH��WKH�&RXUW�KHOG�WKDW�WKH�557¶V�IDLOXUH�WR�JLYH�DQ\�

consideration at all to the complementary protection 

criteria constituted a jurisdictional error on the part of 

WKH�557��HYHQ�WKRXJK�LW�ZDV�µFRPSOHWHO\�

understandable in the particular circumstances of this 

FDVH¶��SDUD������ 

 

Discretion not to refer matter back to RRT 
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made by the applicant are either Convention related or, 

if they are not Convention related, may allow him to be 

granted the visa pursuant to the provisions 

of ss.36(2)(aa). The Tribunal may consider that if this 

applicant returns to China he will suffer significant 

harm. In my view none of the findings of this Tribunal 

are such that it can be said that a conclusion along these 

lines is so unlikely that the rehearing would be IXWLOH�¶�

(para 19).  

 

In these circumstances, the Court granted a writ of 

mandamus, directing the RRT to determine the 

application according to law (para 20).  

SZQPA v Minister for 

Immigration [2012] FMCA 

123 (Driver FM) 

 

29 March 2012 37 The applicant, a Sri Lankan offshore entry person, 

sought to restrain the Minister from relying upon a 

report and recommendation of an Independent Merits 

Reviewer.  At the end of his judgment, under the 

http://www.austlii.edu.au/au/cases/cth/FMCA/2012/123.html
http://www.austlii.edu.au/au/cases/cth/FMCA/2012/123.html
http://www.austlii.edu.au/au/cases/cth/FMCA/2012/123.html
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or has been before this Court in relation to a report and 

recommendation of a Reviewer concerning the claims 

of an offshore entry person, the Minister remains free to 

exercise his power under s.46A of the Migration Act to 

SHUPLW�VXFK�SHUVRQV�WR�DSSO\�IRU�D�SURWHFWLRQ�YLVD�¶ 

 

This suggests that it may be easier for the Minister to 

permit offshore entry persons whose claims raise 

complementary protection issues to apply for a 

protection visa so that their claims can be considered in 

the same way as onshore claims, rather than via a 

http://www.austlii.edu.au/au/cases/cth/FMCA/2012/84.html
http://www.austlii.edu.au/au/cases/cth/FMCA/2012/84.html
http://www.austlii.edu.au/au/cases/cth/FMCA/2012/84.html
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ADMINISTRATIVE APPEALS TRIBUNAL 

 

Note: On 1 July 2015, the Refugee Review Tribunal (RRT) was merged with the Administrative Appeals Tribunal (AAT).  RRT 

decisions can be found in the separate RRT table, archived on the Kaldor Centre website.  Pre-1 July 2015 AAT decisions below relate 

to cases where a visa was cancelled or refused on character grounds (including exclusion cases). 

 

Case Decision date Relevant paragraphs Comments 

JXVH and Minister for 

Immigration, Multicultural 

Affairs and Citizenship 

[2013] AATA 550  

6 August 2013

http://www.austlii.edu.au/cgi-bin/disp.pl/au/cases/cth/AATA/2013/550.html?stem=0&synonyms=0&query=%22non-refoulement%22
http://www.austlii.edu.au/cgi-bin/disp.pl/au/cases/cth/AATA/2013/550.html?stem=0&synonyms=0&query=%22non-refoulement%22
http://www.austlii.edu.au/cgi-bin/disp.pl/au/cases/cth/AATA/2013/550.html?stem=0&synonyms=0&query=%22non-refoulement%22
http://www.austlii.edu.au/cgi-bin/disp.pl/au/cases/cth/AATA/2013/550.html?stem=0&synonyms=0&query=%22non-refoulement%22


http://www.austlii.edu.au/au/cases/cth/AATA/2013/392.html


http://www.austlii.edu.au/au/cases/cth/AATA/2013/392.html
http://www.austlii.edu.au/au/cases/cth/AATA/2013/392.html
http://www.austlii.edu.au/au/cases/cth/AATA/2013/392.html
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Real risk of significant harm 

 

Mr Liang feared that if he returned to China, he would 

be charged and convicted of offences arising out of the 

course of conduct that led to him being charged and 

convicted in Australia, and that that would result in 

torture, degrading treatment and capital punishment 

(para 140).  

 

The AAT considered Articles 7 and 10 of the Criminal 

Law of the PRC, which the AAT held made it clear that 

the PRC considered that its judicial power extended to 

offences committed both inside and outside its 

geographical borders and in respect of offences for 

which a Chinese national had already been convicted 

and sentenced in a foreign country (paras 123, 141).  

 

The AAT also considered country information 

indicating that conditions in Chinese prisons were harsh 

and that there were incidents where detainees were 

tortured or killed (para 127).  

 

According to the AAT:  

 

µ�����7KH�TXHVWLRQ�LV�ZKHWKHU�WKHUH�DUH�VXEVWDQtial 

grounds for believing that, as a necessary and 

foreseeable consequence of his being removed to China, 

WKHUH�LV�D�UHDO�ULVN�RI�0U�/LDQJ¶V�VXIIHULQJ�VLJQLILFDQW�

KDUP�«�7KH�DQVZHU�KLQJHV�RQ�ZKHWKHU�WKHUH�LV�D�UHDO�
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risk that he would be prosecuted in relation to his 

DFWLYLWLHV�LQ�UHODWLRQ�WR�LOOHJDO�GUXJV«¶� 

 

Drug activities for which Mr Liang had been convicted 

In respect of those matters in relation to which Mr 

Liang had been convicted in Australia, the AAT held 

that there were no substantial grounds for believing that 

there was a real risk that Mr Liang would suffer 

significant harm (para 146).  

 

In reaching this conclusion, the AAT noted that the 

Australian authorities, including DFAT, the RRT and 

DIAC, reported that there were no recorded incidents of 

cases in which a Chinese national had been prosecuted 

in China in relation to offences arising from events for 

which he/she had already been convicted in a foreign 

country and served the sentence (para 143). There was 

one case decided in the UK (considered in JC (double 

jeopardy: Art 10 CL) China CG [2008] UKAIT 00036 

(JC)) in which China could be said to have retried a 

Chinese national for an offence committed in Kuwait 

and for which the offender had been convicted and 

sentenced in Kuwait, although in that case, the offender 

had not served his entire sentence in Kuwait (paras 133, 

143).  

 

The AAT also considered country information showing 

an increasing emphasis by the Chinese government on 

reducing drug trafficking and drug use (para 144). The 

AAT noted that the UK Upper Tribunal had held in YF 

(Double jeopardy ± JC confirmed) China v Secretary of 

State for the Home Department, CG [2011] UKUT 32 
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that political factors (which might include the 
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Article 347 of the Criminal Law of the PRC made it an 
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The AAT held: 

 

µ�����,�KDYH�DOUHDG\�VHW�RXW�P\�UHDVRQV�IRU�FRPLQJ�WR�

WKH�YLHZ�WKDW�$XVWUDOLD¶V�QRQ-refoulement obligations 

are raised in relation to Mr Liang.  That on its own is 

not sufficient to determine the way in which I should 

exercise the discretion under s 501 of the Migration 

Act.  It is one of the factors as the Direction makes 

provision for.  Having regard to all of the factors, I have 

come to the view that the risk of future harm as a result 

RI�0U�/LDQJ¶V�EHKDYLRXU�LV�DW�D�OHYHO�WKDW�LV�DFFHSWDEOH�

to the Australian community should he be permitted to 

remain in Australia.  The risk of his reoffending is low 

...  At the same time, it is a foreseeable consequence of 

his returning to China that there is a real risk that he 

will suffer significant harm.  It could be said that this 

follows naturally from the choices that Mr Liang made 

as a younger person but, if it were to follow, it would 

arise as a result of a course of conduct undertaken as 

part of his activities in Australia.  That is a part of his 

life that I am satisfied arose from behaviour and values 

he has put behind him.  In the circumstances, I have 

come to the view that the Australian community would 

tolerate that very low risk rather than exposing Mr 

Liang to a real risk of significant harm should he return 

WR�&KLQD�¶ 

"BHFC0H0H0H0H0H.04 Tm
BDC q
66:- vfces, I have 

http://www.austlii.edu.au/cgi-bin/disp.pl/au/cases/cth/AATA/2013/166.html?stem=0&synonyms=0&query=%22non-refoulement%22
http://www.austlii.edu.au/cgi-bin/disp.pl/au/cases/cth/AATA/2013/166.html?stem=0&synonyms=0&query=%22non-refoulement%22
http://www.austlii.edu.au/cgi-bin/disp.pl/au/cases/cth/AATA/2013/166.html?stem=0&synonyms=0&query=%22non-refoulement%22
http://www.austlii.edu.au/cgi-bin/disp.pl/au/cases/cth/AATA/2013/166.html?stem=0&synonyms=0&query=%22non-refoulement%22
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not amount, in itself, to a decision to remove the 

applicant from Australia, because at any time prior to 

removal, it would be open to the Minister to exercise 

his power under s 195A of the Act to grant the applicant 

a visa of a particular class, if satisfied that it was in the 

SXEOLF�LQWHUHVW�WR�GR�VR�¶
 
(para 45, footnotes omitted)  

 

Although this consideration assisted the applicant, the 

AAT was ultimately not satisfied that it outweighed the 

VHULRXVQHVV�RI�WKH�DSSOLFDQW¶V�µORQJ�SDWWHUQ�RI�FULPLQDO�

RIIHQGLQJ¶��SDUD������7KH�$$7�FRQVLGHUHG�WKDW�WKH�

protection of the Australian community from criminal 

or other serious cRQGXFW�µZHLJKV�KHDYLO\�LQ�IDYRXU�RI�

UHIXVLQJ�WKH�YLVD¶�DQG�WKDW�LW�ZDV�QRW�RXWZHLJKHG�E\�

other considerations (para 52). Hence, the AAT 

affirmed the decision under review.  

Anochie v Minister for 

http://www.austlii.edu.au/au/cases/cth/AATA/2013/391.html
http://www.austlii.edu.au/au/cases/cth/AATA/2013/391.html
http://www.austlii.edu.au/au/cases/cth/AATA/2013/391.html
http://www.austlii.edu.au/au/cases/cth/AATA/2013/391.html
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Citizenship v Anochie [2012] FCA 1440. In that case, 

Perram J held that the AAT had erred in applying the 

µUHDO�FKDQFH¶�WHVW�LQ�DVVHVVLQJ�$XVWUDOLD¶V�non-

refoulement obligations under human rights law. Hence, 

the case was remitted to the AAT (para 47).  

 

However, in a subsequent and unrelated matter, the Full 

Federal Court held in Minister for Immigration and 

Citizenship v SZQRB [2013] FCAF 33 (Lander, 

%HVDQNR��*RUGRQ��)OLFN�DQG�-DJRW�--��WKDW�WKH�µUHDO�

FKDQFH¶�WHVW�ZDV�WR�EH�XVHG�LQ�DVVHVVLQJ�$XVWUDOLD¶V�

non-refoulement obligations under human rights law, as 

defined in the complementary protection provisions of 

the Migration Act 1958 (Cth).  

 

Hence, in this case, the AAT referred back to the 

reasons expressed in its earlier decision in Anochie v 

Minister for Immigration and Citizenship [2012] AATA 

����DV�VXSSRUW�IRU�LWV�FRQFOXVLRQ�WKDW�0U�$QRFKLH¶V�

removal would place Australia in breach of its non-

refoulement obligations (paras 50±2). This 

FRQVLGHUDWLRQ��FRPELQHG�ZLWK�WKH�$$7¶V�

http://www.austlii.edu.au/au/cases/cth/AATA/2012/234.html
http://www.austlii.edu.au/au/cases/cth/AATA/2012/234.html
http://www.austlii.edu.au/au/cases/cth/AATA/2012/234.html
http://www.austlii.edu.au/au/cases/cth/AATA/2012/234.html


http://www.austlii.edu.au/au/cases/cth/FCA/1990/364.html
http://www.austlii.edu.au/au/cases/cth/AATA/2011/418.html
http://www.austlii.edu.au/au/cases/cth/AATA/2011/418.html
http://www.austlii.edu.au/au/cases/cth/AATA/2011/418.html
http://www.austlii.edu.au/au/cases/cth/AATA/2011/418.html
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Minister for Immigration and Citizenship (2007) 96 

ALD 53; [2007] FCA 910) and that such a risk would 

RQO\�EH�HVWDEOLVKHG�ZKHUH�³WKH�OLNHO\�FRQVHTXHQFHV�IRU�

WKH� DSSOLFDQW� ZRXOG� EH� WKH� GHSULYDWLRQ� RI� «�

fundamental rights: Bustescu and Minister for 

Immigration and Multicultural Affairs [2000] AATA 

819 at [39] (Bustescu). ... 

 

[78] RCLN accepts that there must be a causal 

connection between the cancellation and return of the 

person to their original country of residence and the 

expected breach but submits that the test in Bustescu is 

ZURQJ��,W�LV�QRW�QHFHVVDU\�WR�HVWDEOLVK�LW�LV�³OLNHO\´�WKHUH�

would be a deprivation of fundamental rights but rather 

D� ³UHDO� FKDQFH´� DV� H[SODLQHG� E\� 0DVRQ� &-� LQ� Chan v 

Minister for Immigration and Ethnic Affairs (1989) 169 

CLR 379 at 389; 87 ALR 412 at 418 ...  

 

[79] I agree with the contentions of RCLN on the 

construction of Direction 41 and the test to be applied to 

DVVHVV� WKH� WKUHVKROG� WR�HQJDJH�$XVWUDOLD¶V� LQWHUQDWLRQDO�

obligations. The question is, whether on the facts in this 

case, there would be a breach of those obligations if, as 

a consequence of cancellation of his visa, RCLN is 

removed from Australia and returned to Iran. If so, the 

GHFLVLRQ� RI� WKH� GHOHJDWH� PXVW� EH� VHW� DVLGH�¶� >HPSKDVis 

added] 

 

 

 


