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The appellant was a national of Turkey. He had left

4

© Andrew & Renata Kaldor Centre for International Refugee Law



drawn between the international jurisprudence and the
definitions in question, and relying in this regard on the
) X00 )HGHUDO &RXUIV IXGJIPHQI LQ Minister for
Immigration and Citizenship v MZYYL. In that case, the
Full Court had found that the complementary protection
UHILPH LQ WKH $Fil ZDV pa code in the sense that the
relevant criteria and obligations are defined in it and it
FRQIDLQV LIV RZQ GHILQLILRQVY ,Q lIKH SUHVHQI FDVH lihe
Court found the Tribunal was correct in following
MZYYL (para 41).

With respect to the second ground, the Court stated
(para 39):

il, DP XQDE(H IR VHH KRZ WKH LQIRUPDILRQ WKDW IKH
Turkish government had started to crack down on cases
of torture and ill-treatment + especially when contained
in a report relied on by the appellant in his own
submissions to the Tribunal + was an irrelevant
consideration when dealing with his claim that, as a
necessary and foreseeable consequence of being
removed from Australia to Turkey, there was a real risk
that he would be subjected to torture. | therefore reject
IKDIl FRQIHQILRQ

The Court dismissed the appeal.

SZSHJ v Minister for
Immigration and Border
Protection [2014] FCA 268

(YYates J)

27 March 2014

35+60

The case relates to:
the application of s 91R(3) to complementary
protection.
(Section 91R(3) provides that, in determining whether a
person has a well-founded fear of persecution for a
Convention reason, conduct engaged in by the applicant
in Australia is to be disregarded unless the applicant
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satisfies the Minister that he or she engaged in the
conduct otherwise than for the purpose of strengthening
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of s 36(2)(aa) is that even where the real risk of
significant harm exists only because a person has
deliberately engaged in conduct in Australia for the
purpose of strengthening a claim for protection, the
applicant will not be precluded from meeting the
criterion for a protection visa in s 36(2) if he or she
satisfies the test in s 36(2)(aa) and other relevant
UHTXLUHPHQIV] SDUD 7KLV ZDV EHFDXVH HiKH
injunction in s 91R(3) of the Act did not apply to
complementary protection.

The Court did not accept these submissions (para 41).
The Court stated:

i, DIUHH WKDW WKLV LQUXQFILRQ >LQV 5 @ GRHV QRI DSSO\
to the complementary protection criterion in s 36(2)(aa).
It follows that, when considering that criterion, conduct
in Australia engaged in by a person seeking to
strengthen his or her claims for protection can be taken
into account. When considering that conduct, however,
IKHUH LV QR VIDWXIRU\ EDVLV IRU H[ FOXGLQJ IIKH SHUVRQTV
motive or motives for engaging in that conduct. A
SHUVRQIV PRILYHV FRQVILIXIH DQ HIHPHQ! R1 IKH UHOHYDQW
conduct and, plainly, may be relevant to assessing
whether there are substantial grounds for believing that,
as a necessary and foreseeable consequence of that
person being removed from Australia to a receiving
country, there is a real risk that he or she will suffer
VLIQLILFDQIl KDUP

With respect to the second ground, the Court found that
the primary judge had appropriately disposed of the
matter, and no error in his reasoning or conclusion
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could be demonstrated (para 51). The primary judge
found that the Tribunal had had proper regard to the
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the case put has sufficiently raised the relevant issue but
relevant matters to be taken into account are whether or
not the claim for complementary protection clearly
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dissenting) dismissed the appeal.

Relevantly, item 35 of Schedule 1 to the Migration
Amendment (Complementary Protection) Act 2011
(Cth) provides that the complementary protection
SURYLVLRQV DSSON\ LQIHU DOLD IR pDQ DSSOLFDILRQ IRU a
SURIHFILRQ YLVD « KD LV QRI 1LQDUO\ GHIHUPLQHG  ZLIKLQ
the meaning of subsection 5(9) of [the Act] before [24
ODUFK 0 = KHIKHU RU QRI 6=51.<{V DSSILFDILRQ
had been finally determined before 24 March 2012 was
hence relevant to whether the RRT was obliged to
FRQVLGHU IIKH DSSOLFDQIIV FODLPV DJIDLQVI IIKH
complementary protection provisions.

On this question of statutory construction, Griffiths and
Mortimer JJ held:

it = H FRQVLGHU §KDIl {KH GHOHJDIHIV GHFLVLRQ RQ 6=51<1V
visa application was not finally determined by the
Tribunal under Part 7 of the Act until such time as the
Tribunal had notified both the applicant and the
Secretary as ss 430A(1) and (2) require. Notification in
this context means notification in accordance with the
Act; namely ss 441A and 441B and not actual
notification. Only when those requirements were
IX0ILOOHG ZDV HiKH YLVD DSSOLFDILRQ 31LQDOON\ GHIHUPLQHG™
ZUIKLQ WKH PHDQLQJ RI'V D RIIKH $FI| SDUD

In reaching this conclusion, the Full Federal Court, like
the primary judge, considered the decision in Minister
for Immigration and Citizenship v SZQQOY [2012]
FCAFC 131 to be relevant:
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WAIthough the question of the proper construction of s
5(9) of the Act did not arise in that [SZQOY] (rather, it
focused on the related question of when the Tribunal
becomes functus officio §KH « REVHUYDILRQV RI ERIK
Logan J and Barker J [extracted at paras 89+90] are
especially apposite in highlighting the significance of
IKH QRILILFDILRQ UHTXLUHPHQIV IR #KH 7ULEXQDOYV 3FRUH
IXQFILRQ™ RI UHYLHZ { SDUD

On the basis of this construction of s 5(9) of the Act,
Griffiths and Mortimer JJ held that the RRT was
obliged to consider whether SZRNY was owed
protection obligations under the complementary
protection provisions (para 106). Accordingly, their
+RQRXUV GLVPLVVHG IIKH OLQLVIHUV DSSHDO

Buchanan J, dissenting, upheld the appeal. His Honour
held:

1,0 P\ RSLQLRQ RQFH IIKH GHFLVLRQ RI IKH 557 ZDV
despatched to the Secretary and (albeit incorrectly
addressed) to the first respondent, the decision of the
delegate was no longer subject to any form of review by
the RRT. The position does not change because
despatch to the first respondent was ineffective or
because it did not conform to the direction in's
430A(1)(b) (i.e. to use a method in s 441A) or to the
related direction in s 441A to post the decision to the
last notified address. Although it remained necessary to
comply with s 430A(1) using one of the methods
specified in s 441A (by post or otherwise) that did not
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returned to the receiving country in question. However,
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DJIDLQVI FULPH RU FULPLQDOV § SDUD

In M61/2010E v Commonwealth of

Australia (2010) 243 CLR 319 pliKH Court said,
with reference to Dranichnikov ... that failing to
DGGUHW RQH RI WKH FODLPHG EDVHV IRU IKH SODLQILITTV
fear of persecution was a denial of procedural
IDLUQHVV § SDUD

In NABE v Minister of the Immigration and
Multicultural and Indigenous Affairs (No 2) (2004)
144 FCR 1 (NABE PIIKH &RXUH} GLVFXVWHG «  WKH
proposition that the Tribunal was not to limit its
GHIHUPLQDILRQ WR WKH 3FDVH" DUILFXO0DIHG EN DQ
applicant if evidence and material which it accepts
raised a case not articulated. The Court said that a
claim not expressly advanced would attract the
review obligation of the Tribunal when it was
apparent on the face of the material before the
Tribunal. Such claim will not depend for its
exposure on constructive or creative activity by the
7ULEXQD0 «  IIKH &RXUN GLYFRXQIHG DV D JHQHUDO UX0H
that the Tribunal could disregard a claim which
DURVH FOHDUON 1URP WKH PDIHULDOV EHIRUH LW §  SDUD

In NABE, the Court approved of the following
statement by Selway J in SGBB v Minister for
Immigration and Multicultural and Indigenous
Affairs $/5 U7KH TXHVILRQ
ultimately, is whether the case put by the appellant
before the tribunal has sufficiently raised the
relevant issue that the tribunal should have dealt
ZLIK Lig Sbub

In NABE, the Court also approved of the following
statement by Gleeson CJ in S395 v Minister for
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Immigration and Multicultural Affairs (2003) 216
&/5 uProceedings before the tribunal are not
adversarial; and the issues are not defined by
pleadings, or any analogous process. Even so, this
court has insisted that, on judicial review, a decision
of the tribunal must be considered in the light of the
basis upon which the application was made, not
upon an entirely different basis which may occur to
DQ DSSOLFDQI RU DQ DSSOLFDQITV 0DZ\HUWV Dii VRPH (0DIHU
VIDJH LQ IKH SURFHW § SDUD

In NABE, the Court held that every case must be
considered according to its own circumstances (para
50).

The Court held:

WApplying these principles, the Court in NABE said that
although the claim might have been seeing as arising on
the material before the Tribunal it did not represent, in
DQ\ ZD\ 3D VXEVIDQILDO FOHDUO\ DUNLFXODWHG DUJXPHQN
UHONLQJ XSRQ HVIDEOLVKHG IDFIV” LQ WKH VHQVH LQ ZKLFK
that term was used in Dranichnikov. A judgment that
the Tribunal failed to consider a claim which is not
expressly advanced is not lightly to be made. The claim
must emerge clearly from the materials before the
7ULEXQDO § SDUD

1>,60 P\ RSLQLRQ IKH FXUUHQI FODLP ZDV QRIl DSSDUHQI RQ
the face of the material before the Tribunal or squarely

or sufficiently raised by the material. The claim as now
put is taken out of its original context both in the
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UHOHYDQW SDUDJUDSK > @ RI IKH 7ULEXQDOTV GHFLVLRQ
(para 52)

SZRSN v Minister for
Immigration and
Citizenship [2013] FCA
751 (Mansfield J)

6 August 2013

43+9

This case relates to:
IKH PHDQLQJ RI uVLIQLILFDQW KDUPY

This was an appeal against the decision of the Federal
Magistrates Court in SZRSN v Minister for Immigration
and Citizenship [2013] FMCA 78 (see summary of this
case, below, for relevant background). The Federal
Court dismissed the appeal.

2Q WKH TXHVILRQ RI ZKHIKHU WKH DSSHI0DQWTV VHSDUDILRQ
from his children in Australia could amount to
WLIQLILFDQH KDUPY IIKH &RXUIl KHIG

WAnN interpretation of the legislation that incorporates
UHPRYDO IURP RQH{V IDPLO\ EN IKH $XViUD0Lan
JRYHUQPHQI DV 3VLIQLILFDQIl KDUP~ ZRX0G EH DQ
extremely strained reading, and one not in accordance
with the clear intention of Parliament in enacting

the complementary protection criterion. That intention
ZDV IR KRQRXU $XVIUDILDYV QRQ-refoulement obligation.
In short, the appellant has failed to identify or
demonstrate any error in the application of the term
3VLJIQLILFDQW KDUP™ EN\ KH )HGHUDO ODJLVIUDIH § SDUD

In January 2014, the claimant sought re-examination of
his application, and the delegate of the Minister found
that it was not valid as it had been dealt with already.
7KH FODLPDQW VRXJKW UHYLHZ R IKH GHOHJDH{V GHFLVLRQ
in SZRSN v Minister for Immigration [2014] FCCA 557
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SZGIZ v Minister for
Immigration and
Citizenship [2013] FCAFC

71 (Allsop CJ, Buchanan
and Griffiths JJ)
Full Federal Court

3 July 2013

1+£75

(18 March 2014), in which case he was unsuccessful.
He further appealed that decision unsuccessfully in
SZRSN v Minister for Immigration and Border
Protection [2014] FCA 527 (5 May 2014).

This case relates to:
proper construction of section 48A of the Act
UHOHYDQFH RI SSXVIUDOLDYV LQVHUQDILRQDO REOLIDHLRQV IR
construction of the Act

The appellant was from Bangladesh. He applied for a
protection visa on 11 March 2005, claiming to be a
refugee. This application was rejected, primarily on the
ground that section 91R(3) of the Act required the
DSSHIODQIV FRQYHUVLRQ LQ &KULVILDQLIN LQ $XVIUDILD #R EH
disregarded for the purpose of determining his claim to
be a refugee. On 24 March 2012, the Migration
Amendment (Complementary Protection) Act 2011
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which duplicated an earlier unsuccessful application, in
the sense that both applications raised the same
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the statute must be enforced even if they
amount to a contravention of accepted
principles of international law. Such a
position is not reached after construing s
198A(3)(a).

60. Here, to deny a person a statutory entitlement to
seek protection from, for example, torture, because the
Minister had previously not been satisfied of a claim of
a well-founded fear of persecution under the Refugees
&RQYHQHILRQ ZRX0G QR RQO\ FRQIOLFH ZLIK $XVIUDOLD]V
international obligations, but also would be arbitrary.

61. Nothing in the above approach denies the central

task with which the Court is concerned: the construction

of a law of the Parliament: cf NBGM v Minister for

Immigration and Multicultural Affairs [2006] HCA 54;
&/5

MZYXS v Minister for
Immigration and
Citizenship [2013] FCA
614 (Marshall J)

21 June 2013

32+40

This case relates to:
relocation (reasonableness)

The appellant claimed that the Refugee Review
Tribunal had erred, inter alia, by failing to distinguish
between the statutory test in section 36(2B)(a) and the
case law concerning relocation in the refugee context
(para 33). However, Marshall J rejected this claim:

I« 7KHLWXHV ZKLFK DULVH ZKHQ FRQVLGHULQJ IIKH
reasonableness of relocation in the refugee context are
the same which arise in the complementary protection
context. Read fairly, the reasons of the Tribunal show
that it understood this. The Tribunal did not fail to
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Minister for Immigration

DSSO\ WKH FRUUHFI IHVW LQ FRQVLGHULQI VY % % D «

i LWLV DFFHSIHG WKDIl vV 36(2)(aa) and s 36(2B)(a) must
be considered together and as a whole; see MZYYL.
That is what the Tribunal did in this case. The Tribunal
considered whether relocation was reasonable and
practicable in the particular circumstances of the
applicant and the impact upon him of relocation within
his country in reliance in SZATV v Minister for
Immigration and Citizenship and Anor (2007) 233 CLR
18 and SZFDV v Minister for Immigration and
Citizenship and Anor (2007) 233 CLR 51. Although
those cases do not deal with the complementary
protection regime, they deal with the question of the
reasonableness of internal relocation, being a matter
directly addressed by s 36(2B)(a) of the Act. It was
appropriate for the Tribunal to draw guidance from
IKHVH GHFLVLRQV
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(para 247).

Relevance of international jurisprudence

Contrary to the comments in Minister for Immigration
and Citizenship v MZYYL [2012] FCAFC 147, itis
apparent from the judgment that international
jurisprudence on the CAT and ICCPR are relevant to
interpretation of the domestic complementary
protection provisions. This is because the Court
FKDUDFIIHULVHV V DD DV D PUHFRJIQUILRQY RI
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any discretion in his favour by the Minister were his
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I am
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I 7KH OLQLVIHU QRIIHV WKHUH DUH 6IIDIiH 3DUILHV #R WKH
ICCPR, notably the United States of America, which do
not accept the existence of non-refoulement obligations
at all, even in relation to those fundamental rights.
While Australia has accepted a non-refoulement
obligation in relation to Art 6 and Art 7, it has
repeatedly asserted that such an obligation does not
extend to Art 14, for example in A.R.J. v

Australia Communication No 692/1996 HRC (28 July
1997) (A.R.J. v Australia), [4.12] and C v

Australia, Communication No 900/1999 HRC (28
October 2002) [4.11]. The Minister submits the
Committee has consistently declined to rule on the
question when raised by applicants in individual
communications, as for example in A.R.J. v

Australia; Kwok v Australia [9.8]; Judge v

Canada, Communication No 829/1998 HRC (5 August
2002) (Judge v Canada); Alzery v

Sweden, Communication No 1416/2005 HCR (25
2FIREH > 0

I 7KH OLQLVIHU VXEPLIV YKHUH DUH FRJHQII UHDVRQV IRV
maintaining the current scope of the non-

refoulement obligation. The fact that human rights
might not be as well respected in another State, as in
Australia, should not of itself give rise to a non-
refoulement obligation. This would deprive the
primarily territorial scope of Art 2 of real meaning by
effectively requiring Australia to ensure that the full
extent of rights in the ICCPR is guaranteed to persons
within another jurisdiction. See also the

comments Judge v Canada, Individual Opinion
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(Murphy J)

This was an application to review the decision of the
Minister to refuse to grant a protection visa to the
applicant on character grounds. The applicant, from
Iran, had been found to be a person to whom Australia
had obligations under the Refugee Convention (para 1).

In rejecting tKH DSSOLFDQITV DUIXPHQW IKDI iIKH OLQLVIHUTV
GHFLVLRQ ZDV LQFRPSDHLEOH ZLIK $XVIUDILDYV non-
refoulement obligation under Art 33 of the Refugee
Convention, the Court held:

The Minister was correct in stating in the Reasons that
the decision to refuse the applicant a protection visa on
FKDUDFIHU JURXQGV ZDV QRW 3LQ LIVHOI™ D GHFLVLRQ IIR
remove him from Australia. This is so because (at any
time prior to removal) it was open to the Minister to
exercise his power under s 195A of the Act to grant the
applicant a visa of a particular class, if satisfied that it
was in the public interest to do so. It therefore cannot be
said that a necessary consequence of the decision to
refuse the protection visa was that the applicant would
be removed to any country, let alone refouled to a
country where he faced persecution. The facts of the
present case illustrate this as the Minister granted a
Bridging Visa to the applicant, which had the effect that
he was released from detention and the statutory
obligation to remove him IURP $XVIUDILD ZDV OLIWHG
(para 68)

WCYHQ LI WKH GHFLVLRQ WR UHIXVH IIKH DSSOLFDQIl D SURIHFILRQ
visa did amount to a decision to remove him from
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SZRLY v Minister for
Immigration and
Citizenship [2012] FCA
1459 (Griffiths J)

21 December 2012 27432, 4143

Australia (which it did not), such a decision would not
necessarily offend the non-refoulement obligation. The
obligation requires that the applicant not be removed to
any country where he has a well-founded fear of
persecution for a Convention ground. He may, of
FRXUVH EH UHPRYHG IR D 3VDIH™ FRXQIU\ - that is, a
country where he has no well founded fear of such
persecution. The Minister was correct in stating in the
Reasons that his decision to refuse a protection visa is
QRII3R1 LIVHOI™ LQFRPSDILEOH ZLIK $XVIUDOLD V non-
refoulement REOLJDILRQ | SDUD
This case relates to:

best interests of the child

The appellant claimed, inter alia, that the Federal
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Article RI IKH &RQYHQILRQ DV PHDQLQJ 3HYHU\ KXPDQ
being below the age of eighteen years unless under the
IDZ DSSOLFDE(H IR iKH FKLOG PDIRULIN LV DIWDLQHG HDUOLHU
It is also to be noted that the Preamble to the
Convention contains the following statement:

Bearing in mind that, as indicated in the Declaration
RIWKH SLIKIV RI WKH &KLOG 3lIKH FKLOG EN UHDVRQ of
his physical and mental immaturity, needs special
safeguards and care, including appropriate legal
SURIHFILRQ EHIRUH DV ZH00 DV DIIHU ELUIK™

| am not aware of any judicial authority supporting the
proposition that Article 3 the Convention applies to
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Anthonypillai (2001) 106 FCR 426 at [36]
and M38/2002 v Minister for Immigration and
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J)

DSSOLFDQWV YLVD EHFDXVH KH ZDV VHQWHQFHG #R \HDUV
imprisonment for importing cocaine. The applicant said
that if he were deported to Nigeria he would be
mistreated in the Nigerian criminal justice system, and
GHSRUILQJ KLP ZRX0G EUHDFK $XVIUDILDYV non-
refoulement obligations under the ICCPR.

The FCA held that the AAT had erred in applying the
UUHDO FKDQFHY WHWI RUGLQDULO\ DSSOLHG IRU DVWHWLQJ D
refugee claim) to assess AustrallD]V non-refoulement
obligations under the ICCPR.

[78] Asking whether the formulation in Chan >JUHD0
FKDQFHS IHVI IRU D UHIXJHH FODLP@ is different to the
formulation in Pillai >IQHFHVVDU\ DQG IRUHVHHDEOH
FRQVHTXHQFH{ WHW IRU D non-refoulement claim under the
ICCPR] « LV DQ DOPRVI PHDQLQJOHW TXHVILRQ ,Ii LV D
more useful inquiry to ask what it is that both treaties
are doing. The Refugees Convention seeks to define
when a visa will be granted to a person seeking refuge.
The ICCPR concept of non-refoulement is addressed to
a different question; namely, whether a person can be
sent to a particular State. So, too, the harms which are
involved are different. The Refugees Convention will
be satisfied by persecution which may fall well short of
death, torture or other similarly irreparable harm. Non-
refoulement under the ICCPR, by contrast, requires
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will suffer significant harm in a country if the Minister
is satisfied that:

(a) the non-citizen could obtain, from an authority of
the country, protection such that there would not be
a real risk that the non-citizen will suffer significant
harm.

The Minister argued that the appropriate standard of
SURIHFILRQ ZDV WKDW RI pUHDVRQDEOH] SURKIHFILRQ +H
DUJXHG WKDIl {KH 557 LHUUHG LQ KR0ding that a higher
standard was required than that under s 36(2)(a) of the
Act, namely to reduce the level of risk of significant
KDUP IR VRPHIKLQJ 0HVV IKDQ D UHDO RQH{ SDUD

The court rejected this interpretation. It held that s
36(2B)(b):

1. pPGHHPV a particular circumstance to mean that
the non-citizen will not suffer significant harm if
the non-citizen were to be returned to the
receiving country. If any of the circumstances
mentioned in s 36(2B) are found to exist, the
Minister must conclude that the non-citizen
would not suffer significant harm for the
purposes of s 36(2)(aa). However, the inquiry in
s 36(2B) is not at large. It is an inquiry into the
particular circumstances that appertain to the
non-citizen whose application for a visa is under
consideration. That is made clear by the
UHIHUHQFH LQ IKH FKDSHDX IR IKH 3QRQ-FLIL]HQ”
and the references in paragraphs (a) and (b) to
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the non-citizen relocating or seeking protection
from an authority of the country but, even more
particularly, by paragraph (c) which speaks of
the non-FLILJHQ SHUVRQDON § SDUD ~ HPSKDVLV
added)

2. uses different language from the State protection
test adopted in relation to the Refugees
Convention (para 34)

3. GRHV QRW pUHTXLUH HLIKHU WKH FRQFOXVLRQ IIKDI L LV
inevitable that the non-citizen will suffer
significant harm or the conclusion that it is
certain that he or she will not. The express
terms of the section require the Minister to be
satisfied that, given the protection available to
MZYYL in the receiving country, there would
not be a real risk that he will suffer significant
KDUP { SDUD

The Minister argued that the standard of protection in s

% E ZDV VDILVILHG pLI IKH 6lIDIH DXIKRULIN LQ
question operates an effective legal system for the
detection, prosecution and punishment of acts
constituting serious harm and the non-citizen has access
IR VXFK SURIHFILRQ  SDUD

The court rejected that interpretation:

i, WLV FRQIUDUN IR WKH H[ SUHVs words of the section. To
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construe the provision in that way would have the Court
ignore or read out of s 36(2B)(b) (and, indeed, other
sections in the Complementary Protection Regime) the
SKUDVH 3UHD0 ULVN™ DQG IIKH UHIHUHQFH IR §KH QRQ-citizen.
The MiniViIHUJV FRQVIUXFILRQ VHHNV R KDYH WKH &RXUN
focus on the system rather than the individual. That is
not the question posed by the section. At least part of
IKH SUREOHP ZLIK WKH OLQLVIHUJV FRQVIUXFILRQ RI V
36(2B)(b) arises because the Minister seeks to treat s

% E DV D 3FDUYH-RXW" IR EH FRQVLGHUHG DIWHU liKH
enquiry provided for in s 36(2)(aa). That approach
should be rejected. The section must be read as a whole.
The enquiry provided for in s 36(2)(aa) necessarily
involves consideration of the matters referred to in s
36(2B). The Minister does not undertake the enquiry in
v DD DQG IIKHQ PRYHIR V % 9§ SDUD

The court also examined two further problems with the
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paras 271+73.

Thus, the standard of risk or threshold for
complementary protection cases is the same as for
refugee cases + WKH yUHDO FKDQFHY WHWI VHH SDUD R
MZYYL).

Interpretation of complementary protection provisions

As a preliminary point, the court held that the issue
before the court was a matter of statutory construction
of the Migration Act, because of the nature of
BXVIUDOLDYV FRPSOHPHQIDU\ SURIHFILRQ UHILPH

17KH UHILPH HVIDEOLVKHV FULKHULD 3#KDW HQJIDJH"
SXVIUDOLDYV H[SUHW DQG LPSOLHG QRQ-refoulement
REOLJIDILRQV XQGHU IIKH >,&&35 &$7 DQG &52&0 « 7KH
Complementary Protection Regime is a code in the
sense that the relevant criteria and obligations are
GHILQHG LQ LIl DQG LIl FRQIDLQV LIV RZQ GHILQLILRQV «
Unlike s 36(2)(a), the criteria and obligations are not
defined by reference to a relevant international law.
Moreover, the Complementary Protection Regime uses
definitions and tests different from those referred to in
the International Human Rights Treaties and the
commentaries on those International Human Rights
7UHDILHV § SDUD

W LV WKHUHIRUH QHLVKHU QHFHVVDUN\ QRU XVHIX0 IR DVN KRZ
KH «
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case are governed by the applicable provisions of the
$FI QDPHO\ W DD DQG % « | SDUD

Santhirarajah v Attorney-
General for the
Commonwealth of
Australia [2012] FCA 940

(North J)

31 August 2012

267, 27175

This was an extradition case in which the standard of
proof (or threshold) for cases involving potential return
to torture under the Convention against Torture (CAT)
was considered. The court noted that there is a
difference between the way the US and Australia
LQWHUSUHI iIKH IKUHVKROG IRU LVXEVIDQILDO JURXQGV IRU
bellHYLQJY XQGHU &$7 §7KH 86 LQIHUSUHIDILRQ SODFHV D
heavier burden on the affected person than the
Australian interpretation. Proof as required by the US
that it is more likely than not that a person would be in
danger of being subjected to torture is a higher standard
than proof as required by Australia of a foreseeable, real
DQG SHURQDO ULVN RI WRUIXUHY SDUD

MZYRM v Minister for
Immigration and
Citizenship [2012] FCA
986 (Gray J)

15 August 2012

16+17

This case relates to:
commencement of complementary protection
provisions

The appellants applied for a protection visa in August
2010. Their application was refused by a delegate of a
Minister on 31 May 2011. On 8 September 2011, the
RRT forwarded to the appellants its decision to affirm
the decision of the delegate (para 1).

The Court held that the complementary protection
provisions did not apply to the appellants:

ultem 35 [of Schedule 1 of the Migration Amendment
(Complementary Protection) Act 2011 &IK iKH
DPHQGLQJ $FIf @ SURYLGHV WKDW iIKH DPHQGPHQIV PDGH E\
the schedule apply in relation to an application for a
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protection visa made on or after the day on which item
35 commences, or that is not finally determined within
the meaning of s 5(9) of the Migration Act before the
GD\ RQ ZKLFK WKH LIHP FRPPHQFHV  SDUD

UBHFILRQ  of the amending Act deals with
commencement. It contains a table detailing the dates
on which various provisions of the amending Act and
items in the schedule came into operation. By reference
to that table, it is clear that item 35 came into operation
on 24 March 2012. Well before that date, the
DSSHOODQIV] DSSILFDILRQs for protection visas had been
finally determined as that phrase is defined in s 5(9) of
the Migration Act. In particular, para (a) of s

5(9) provides that an application is finally determined
when a decision that has been made in respect of the
application is not, or is no longer, subject to any form of
review under Pt 5 or Pt 7. For the purposes of an
application to the Tribunal for review, Pt 7 contains the
relevant provisions. It is clear that s 5(9) treats an
application for a protection visa as having been finally
determined when a decision that has been made in
respect of it is no longer subject to any form of review
under Pt 7. A review under Pt 7 having been completed,
and not being otherwise the subject of any jurisdictional
error, it is clear that the application underlying it has
been finally determined for relevant purposes, at the
ODIHI E\  6HSIHPEHU l

FEDERAL CIRCUIT COURT OF AUSTRALIA
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At the hearing on 2 April 2013, the Tribunal found that
the appli