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Table 1: GST Compliance Liabilities2 

Year GST compliance liabilities 
  
2013 - 2014 $3.4b 
2014 - 2015 $2.6b 
2015 - 2016 $3.3b 
2016 - 2017 $2.9b 
2017 - 2018 $3.0b 
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changes.4 Of course, GST refunds can arise from either under-claimed input tax credits 
or overpaid óoutputô GST. But there is a significant difference in policy between the 
two. In broad terms, an under-claimed input tax credit usually involves a loss suffered 
by the relevant enterprise, while overpaid óoutputô GST may either be suffered by the 
enterprise or have been shifted forward in price and so suffered by the enterpriseôs 
customer. In the latter case, the refund rules are often written to prevent the enterprise 
receiving a ówindfall gainô at the expense of the customer. 

Overlaid on these rules are limitation periods which generally prevent a refund being 
claimed beyond a four-year period, subject to rights of objection and appeal being 
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objection provided the objection is itself lodged within the relevant limitation 
period. The inability to have an independent review is inherently unfair.20 

Despite the Commissionerôs view being ópreliminaryô while he seeks comment, he has 
already raised the issue against taxpayers in current litigation.21 

So, the notion that authorities might be ópainfully slow to actô when revenue is at risk is 
no longer a feature of the current administration of GST. Some might go so far as to say 
that the authorities can now be painfully quick to act, and perhaps painfully quick to 
over-react. This is increasingly so when revenue is merely óat stakeô rather than óat riskô. 

3.3 Administration of GST refunds 

Much of the Commissionerôs efforts on compliance discussed above relate to the 
verification of refunds made by taxpayers. The ATOôs ability to retain GST refunds for 
verification was considered by the Federal Court in the Multiflex litigation.22 The 
Commissioner had retained Multiflexôs GST refunds while conducting a review into 
refunds that were suspected to be part of a fraudulent scheme. The Court decided that 
the óreasonable timeô referred to in section 35-5 of the GST Act is the period that the 
Commissioner takes to facilitate the payment of a GST refund and does not include the 
time taken to conduct an investigation into the accuracy of the claims. The 
Commissioner was ordered to pay the GST refunds before the audit was finalised. The 
law was quickly changed by introducing section 8AAZLGA of the Administration Act, 
which gives the Commissioner power to withhold refunds pending a verification check. 

The Inspector-General of Taxation recently conducted a review of the ATOôs 
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involving no real technical issues. That would be churlish. The figures should simply 
be welcomed and the Commissioner congratulated. 

The second class of dispute arises when the ATO takes the view that the matter is not 
suitable for resolution. For these disputes there is a perception among practitioners that 
the ATO has become unnecessarily confrontational in recent times and that it marks a 
low point in relations with the ATO. Of course, litigation and disputes more generally 
are by their nature adversarial. However, practitioners who have litigated over many 
years see a real change and a return to the ówin at all costsô mentality, with the 
Commissioner taking every point, many of which are procedural, rather than focus on 
the issue in dispute. That is unfortunate as many genuine disputes in this class remain 
capable of resolution without the need to be in a courtroom. 

If it were possible for the author to offer some advice to the ATO it would be to take a 
much broader view of which matters might be suitable for a form of alternative dispute 
resolution. Absent fraud or evasion, it is the authorôs experience that almost every matter 
would benefit from intervention. One of the benefits of taking a broader view is that, 
even if a matter does not settle, it is often possible to narrow the points in dispute, 
whether technical points, procedural points or evidentiary matters. That benefits all 
parties. Further, the mere presence of an experienced facilitator with a mindset of 
resolving a dispute often tends, of itself, to bring about that result. All of this would go 
a long way to allaying the current concerns of practitioners. 

6. C


