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Abstract 

This article analyses the treatment of fiscally transparent entities (partnerships, trusts, check-the-box entities, etc) and their 

income under Australian tax treaties after the commencement of the Multilateral Convention to Implement Tax Treaty Related 

Measures to Prevent Base Erosion and Profit Shifting (Multilateral Instrument, or MLI). It identifies the operation of article 3 

of the MLI, its relationship with the OECD Model tax treaty and unresolved issues under the transparent entity clause of those 

instruments, and its impact on each of Australia’s tax treaties. It also analyses each treaty that already deals with transparent 

entities including its current operation, changes under the MLI, and particular provisions that address some otherwise 

unresolved issues.   

 

Key words: Tax treaties, fiscally transparent entities, hybrid entities, base erosion and profit shifting (BEPS), multilateral 

instrument (MLI), partnerships, trusts  
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1. INTRODUCTION 

Any recent consideration of international tax is dominated by the Organisation for 

Economic Co-operation and Development (OECD)/G20 base erosion and profit shifting 
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reference to which bilateral treaties are negotiated and understood. Without some such 

model, the present international network of over 3,000 treaties could not have come into 

existence.   

The application of tax treaties to fiscally transparent entities is now within the 

mainstream of treaty analysis,10 but it was not always so. The OECD Model and its 

forebears focused historically on the income of individuals and corporations.11 
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as affected by a particular covered tax agreement depends on the date when the other 

party deposits its instrument of ratification. Where the treaty counterparty has deposited 

by 30 Septemb
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 MLI Article 3(3) 

 With respect to Covered Tax Agreements for 

which one or more Parties has made the 

reservation described in subparagraph a) of 

paragraph 3 of Article 11 (Application of Tax 

Agreements to Restrict a Party’s Right to Tax its 
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OECD Model Article 23 A (1), (2), 23B (1) MLI Article 3(2) 

… (except to the extent that these provisions 

allow taxation by that other State solely because 

the income is also income derived by a resident 

of that State [or because the capital is also capital 

owned by a resident of that State]) … 

2. Provisions of a Covered Tax Agreement that 
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Australia’s tax treaty with Israel was signed on 27 March 2019 and has yet to be 

legislated or to enter into force. It contains a transparent entity clause, a saving clause 

and a double tax relief parenthetical based on the OECD Model (2017).49   

7. TREATIES WITH TRANSPARENT ENTITY PROVISIONS 

This section considers the five Australian tax treaties that made provision for the income 

of partnerships or fiscally transparent entities before the MLI. It addresses the impact of 

the MLI, the effect of relevant treaty provisions and their relationship with the 

provisions of the OECD Model 2017.   

7.1 Australia –

�±
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The Australian extrinsic material is uninformative on how partial residence was 

supposed to work in the treaty.53 The US view seems to be that it was intended generally 

to deliver treaty benefits to Australian or US resident partners in respect of their shares 

of partnership income. The US Technical Explanation of the treaty says that  

a partnership, estate or trust is a resident of Australia for purposes of the 

Convention only to the extent that the income it derives is subject to Australian 

tax as the income of a resident either at the level of the partnership, estate or 
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concerned events in the 2007 income year, proceeded on the basis that 

Partnership Report principles embedded in OECD Commentary are material to 

the interpretation of the treaty. The Full Court allowed the Commissioner’s 

appeal without casting doubt on the propriety of reference to that material,80 

which appears to have been accepted by the parties. Reference to Partnership 

Report principles may be justified on the basis that they entered the 

Commentary in 2000, before the last agreed revision of the treaty in 2001.   

Alternatively, it may be justified if one takes the view that Australia and the 

United States are both parties to an imputed international agreement that the 

Commentaries apply on an ambulatory basis as updated from time to time.81  

  

The question of beneficial ownership which affects some classes of income is 

separate from the attribution nexus mentioned above. The US view is that, when 

a source country is considering beneficial ownership, it applies the principles 

of its own domestic tax law relating to income attribution. This is by no means 

a universally held view.82   

• In the case of dividend income derived through the entity by a corporate 

participant, is the requirement of direct holding in art 10(2)(a) or ownership of 

shares in art 10(3) inconsistent with holding and derivation through the entity?  

  

The treaty stipulates lower (art 10(2)(a)) or zero (art 10(3)) source-country 

taxation of dividends if the person beneficially entitled is another company 

which inter alia ‘holds directly’ at least 10 per cent (art 10(2)(a)) or, for twelve 

months ending on the day of declaration of the dividend, ‘has owned shares’ 

representing at least 80 per cent (art 10(3)) of the voting power in the paying 

company. If a restrictive view is taken of partial residence, a US corporate 

partner may be locked out of enhanced treaty benefits. It will be recalled that 

the present article 10 dates from the 2001 protocol. The US Technical 

Interpretation of the protocol takes the view that direct holding can be traced 

through a fiscally transparent shareholder entity, which seems to imply that 

treaty benefits can be granted by reference directly to the participant, but it is 

not clear that a US partner would receive similar treatment in Australia.83   

                                                      

80 FCT v Resource Capital Fund III LP (2014) 225 FCR 290, 16 ITLR 876.   
81 See commentary by Richard Vann in the ITLR report of Resource Capital Fund III LP v FCT (2013) 95 

ATR 504, 15 ITLR 814. See also Vienna Convention on the Law of Treaties, opened for signature 23 May 

1969, 1155 UNTS 331 (entered into force 27 January 1980) (Vienna Convention) art 31(2)(a), (3)(a), (b) 

and John Avery Jones, ‘Treaty Interpretation’ in Richard Vann (ed), Global Tax Treaty Commentaries 

IBFD (Global Tax Treaty Commentaries IBFD online) section 3.12.2.   
82 See n 40 and corresponding text.   
83 The US Technical Explanation of the 2001 protocol does not directly refer to the OECD Partnership 

Report, above n 5, but supports the implicit recognition of transparency in relation to the look-through of a 

transparent shareholder entity: US Technical Explanation, Australia–US Protocol 2001, above n 56, ad art 

6. The published ATO opinions on similar questions under other treaties are not readily reconciled. Contrast 

ATO ID 2011/14 (regarding shareholdings traced through a New Zealand limited partnership — that the 

shares are neither held nor held directly) with TD 2014/13 (regarding nominee shareh
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7.2.1 Treaty provisions 

The treaty provisions applicable to partnerships are influenced by the particular French 

tax treatment of partnership income, which differs from the transparent or opaque tax 
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benefits ‘as though the partner had derived such amounts directly’, but is subject to a 

different set of conditions.   

The first condition is that the tax system of the partner’s residence country treat the 

partner’s share of entity-level income etc ‘in all respects as though those amounts had 

been derived directly’ — this is similar to the special condition that applies to Australian 

partners in an Australian partnership, but here it also applies to French partners. The 
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country.103 Does it make any difference, then, that the person on whom France imposes 

tax liability, albeit on behalf of the entity, is the third-country participant? If not, the 

notional OECD-based treaty and the actual treaty diverge. This is a point which needs 

to be considered and addressed in negotiating future treaties with a country that employs 

a theory of translucency in its domestic tax law.  

Within the scope of its operation, article 29(1) of the treaty with respect to Australian 

partnerships produces a result for treaty purposes — entitlement to treaty benefits ‘as 

though the partner had derived such amounts [i.e. his or her share of entity-level income 

etc] directly’ — that largely resembles the operation of the transparent entity clause. 

Limitation to partnerships and similar entities avoids the need to consider issues that are 

peculiar to trusts and estates. Differential transparency is unlikely to be a problem unless 

Australia and France disagree about whether particular entity-level income forms part 

of a particular partner’s share. In relation to an Australian partner, the requirement of 

Australian transparency of the entity is equivalent to the residence-country attribution 

requirement of the transparent entity clause, although it is not expressly tailored to the 

extent of residence-country attribution. Assuming that a French partner will be taxable 

in France on any income derived through an Australian-transparent partnership or 

similar entity, a similar result is achieved in relation to that partner. The treatment of 

income as if ‘derived … directly’ may overcome one of the problems encountered under 

the transparent entity clause in relation to intercorporate dividends derived through a 

transparent entity.104 In the case of a partnership, the imputation of an entity-level 

permanent establishment and the conduct of a business to the several partners and the 

recognition of beneficial ownership of partnership income are unlikely to be 

problematic, particularly with the direction to treat such income for treaty purposes in 

relation to a treaty resident partner as if ‘derived … directly’.   

Within the scope of its operation, article 29(2) with respect to third-country partnerships 

with French or Australian members is similar to article 29(1). The requirement for third-

country transparency has no counterpart in the transparent entity clause. The conditions 

relating to residence-country taxation of the partner are somewhat stricter than those 

which apply under the transparent entity clause, particularly the requirement for similar 

tax treatment ‘in all respects’ as if the income in question had been derived directly.105 

7.3 Australia – Japan 

The Australia–Japan Treaty (2008) is not affected by MLI article 3(1) or (3) because 

Australia has reserved specifically against article 3(1) on t
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the participant’s country to allow a tax credit. The logic and operation of article 23(3) 

can be transposed from the old to the new transparent entity clause without 

incompatibility because the two have the same logical structure and are practically 

indistinguishable. The only remaining question is whether, as a matter of interpretation, 

the express reference to article 1(2) should properly be read as a reference to its 

replacemen
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Article 1(2) leaves residence-residence double taxation unaddressed in a hybrid 

situation where the entity is non-transparent in its residence country and transparent in 

the residence country of a participant. Where double taxation results, paragraph 2 of the 

protocol requires that ‘the competent authorities of the Contracting States shall consult 

each other pursuant to Article 25 to find an appropriate solution’. This does not give the 

taxpayer a right to initiate the mutual agreement process under article 25(1) but, being 

expressed in mandatory terms, goes further than the provision for discretionary 

consultation under article 25(3).127   

Paragraph 3 of the protocol seeks to clarify the interaction between the transparent entity 

clause and article 10(2)(a) and (3) of the treaty with respect to intercorporate dividends 

by stipulating that, where a contracting state fiscally attributes dividends ‘derived by or 

through a fiscally transparent entity or arrangement’ to its own resident, ‘Article 10 shall 

apply as if that resident had derived the dividends directly’. The apparent purpose of 

this is to ensure that, where the shareholder entity is not resident in the source country, 

the corporate status and percentage shareholding requirements of article 10(2)(a) for 

access to the lower dividend withholding rate or of article 10(3) for source-country 

exemption are determined by reference to the attributable taxpayer (entity or participant) 
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was also regarded as a matter of clarification rather than substantive change to the 

Model, although the new text does appear to have made some changes to the way in 

which a double tax relief article would be interpreted in some countries without it.132   

8. TREATIES ACQUIRING TRANSPARENT ENTITY PROVISIONS 

Of the 25 MLI signatories which, in addition to Australia, have not reserved generally 

against article 3, 19 have treaties with Australia which both parties have nominated as 

covered tax agreements. Three of those 19 covered tax agreements — the treaties with 

France, Japan and New Zealand, discussed in the previous section — already have 

provisions dealing with partnerships or transparent entities. Only one, the treaty with 

New Zealand, will have the existing provision replaced, and that change will make little 

or no practical difference. The remaining 16 treaties will all acquire a transparent entity 

clause for the first time under the MLI.   

The 16 treaties fall into four groups: 

• Those which acquire a general saving clause under MLI article 11(1) and a 

double tax relief parenthetical under article 3(2) — treaties with Argentina, 

Belgium, Chile, Fiji, Mexico, Norway, Poland, Romania, Russia and Slovakia. 

• Those which acquire a contextual saving clause under MLI article 3(3) and a 

double tax relief parenthetical under article 3(2) — treaties with the 

Netherlands, South Africa, Spain and Turkey. 

• One treaty which acquires acquire a general saving clause under MLI article 

11(1) but no double tax relief parenthetical — the treaty with the United 

Kingdom.   

• One treaty which acquires acquire a contextual saving clause under MLI article 

3(3) but no double tax relief parenthetical — the treaty with Ireland. 

The only notable point of difference between the general and contextual saving clauses 

in their impact on the income of transparent entities is the absence of a list of exclusions 

from the contextual clause. If the reasoning above is correct (section 3), this should 

make no practical difference. A potential difference has also been identified between 

the effect of a double tax relief article with and without the new parenthetical text or its 

MLI equivalent, but the difference is not a large one in policy terms.133 The UK 

reservation against MLI article 3(2) makes little if any practical difference.134  

                                                      

132 See nn 32-33 and corresponding text above.   
133 See nn 32-33 and corresponding text above.   
134 
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The original Australia–United Kingdom Treaty (2003) contained an anti-Padmore135 

provision dealing with partnerships that are opaque in one contracting state and 

transparent in the other. Where the entity was entitled to treaty benefits, article 24 saved 

the right of the partners’ country to tax its own residents on the partnership’s income, 

but required that country to allow credit for tax in the partnership’s residence country 

on the basis that such income was treated as having a source there. As neither country 

has opted to preserve article 24, it is replaced by the corresponding but wider provisions 

of the MLI.136   

The Australia–United Kingdom Treaty (2003) also contains a super-saving clause for 

anti-avoidance provisions,137 expressly including transferor trust rules and either 

country’s controlled foreign company rules.138 If this provision were included in a treaty 

that also contained a transparent entity clause, it would govern the scope of operation 

of that clause by stipulating that the treaty, including the transparent entity clause, does 

not abrogate the protected rules. A transparent entity clause under MLI article 3(1) 

superseded the provisions of a covered tax agreement such as the Australia–United 

Kingdom Treaty ‘only to the extent that those provisions are incompatible with’ the 

transparent entity clause.139 If the addition of a transparent entity clause to an existing 

treaty would be interpreted, leaving aside the super-saving rule, as applying to income 

that is taxed under such a rule, there is a sense in which the super-saving clause prevents 

the transparent entity clause from being fully effective in accordance with its terms and 

is arguably incompatible with it. The better view, however, is that the super-saving 

clause addresses a more fundamental question concerning the scope of the whole treaty, 

and that MLI article 3 is not intended to address or overcome limitations of that kind. 

On this view, the provisions are not relevantly incompatible.   

                                                      

the amount of foreign tax payable. Would this require the UK investors to solve the procedural conundrum 

of how to get their treaty rights recognised in Australia?   
135 Padmore v IRC [1989] STC 493, in which a UK partner in a Jersey partnership with no UK PE 

successfully resisted UK taxation on his share of the partnership’s profit on the basis that the applicable 

treaty allocated exclusive taxing rights to Jersey. Unless counteracted, similar reasoning could have been 

applied to a UK partner in an Australian limited partnership. See Richard J Vann and J D B Oliver, ‘The 

New Australia-UK Tax Treaty’ [2004] British Tax Review 194, 199-200.   
136 The post-MLI synthesised text of Australia–UK (2003) (available at 

https://www.ato.gov.au/law/view/document?DocID=MLI/MLI-UK-agreement&PiT=99991231235958 

and https://www.gov.uk/government/publications/australia-tax-treaties) attributes this outcome to the 

operation of MLI art 11(4). MLI art 3(4) may also have a role to play, but nothing turns on this. It had 

previously been suggested that Australia–UK (2003) art 24 would survive the MLI but that art 3(2) (which 

confers the treaty status of a person on an Australian limited partnership that is fiscally opaque in Australia) 

would not (Azzi, above n 17, 567–568), however neither proposition appears sustainable.   
137 Vann and Oliver, above n 135, 216, 232 point to potential confusion arising from this provision, and 

suggest that its introduction may be related to the enhanced recognition of domestic anti-avoidance rules in 

the 2003 update of the Commentaries on the OECD Model – although the exchange of notes goes a good 

distance further than preserving the general anti-avoidance rules that were (and still are) recognised in the 

Commentaries as immune to abrogation by ordinary treaty provisions (cf OECD Model, Commentary on 

Article 1 (2017) [66]-[81]). It may also be significant that this was the first Australian treaty to include a 

fully operative non-discrimination article and that the treaty contained a similar reservation of anti-

avoidance rules from the effect of that article.   
138 Australia–UK (2003) Exchange of Notes (1)(d), (e). Also in this category are thin capitalisation, 

dividend stripping, transfer pricing and conservancy rules. Compare Australia–Germany (2015) art 23(3) 

and protocol (7), discussed in section 7.5 above. The provisions of the latter treaty requiring the competent 

authorities to consult to find an appropriate solution if application of the super-saving clause results in 

double taxation have no counterpart in Australia–UK (2003). See also Australia–Israel (2019) protocol (1).   
139 MLI art 3(6). 

https://www.ato.gov.au/law/view/document?DocID=MLI/MLI-UK-agreement&PiT=99991231235958
https://www.gov.uk/government/publications/australia-tax-treaties
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In summary, the effect of importing a transparent entity clause into the 16 treaties 

discussed above should be to assimilate their treatment of transparent entities to that 

which applies under the OECD Model (2017), subject to the UK super-saving clause 

discussed above, the probably immaterial absence of explicit exclusions from the 

contextual saving clause in four treaties,140 and the marginally significant absence of the 

double tax relief parenthetical from two treaties.141 Subject to those qualifications, the 

practical outcome should be similar to that under Australia’s treaties with New Zealand 

and Germany, leaving aside refinements which presently remain peculiar to those 

treaties and address some of the loose ends identified in section 4.   

9. CONCLUSION 

The landscape of the treatment of transparent and hybrid entities under Australia’s tax 
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Zealand treaty but which 
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1. INTRODUCTION 

 ‘If you think the economy is more important than the environment, try holding your 

breath while counting your money’ (McPherson, 2009). 

South Africa is a carbon-intensive economy that generates the majority of its electricity 

with coal-fired power plants. A number of studies have been carried out to measure the 

effect of carbon taxes and emissions trading on the South African economy and the 

environment. Devarajan et al. (2009, p. 2) explored the potential impact of a carbon tax 

on South Africa’s economy. Due to the complexity of South Africa’s developing 

economy, Devarajan et al. (2011, p. 1) conducted a further study in 2011 using a 

disaggregated computable general equilibrium model of the South African economy to 

simulate a range of tax policies to reduce CO2 emissions by 15%.  Devarajan et al. 

(2011, p. 4) concluded that the welfare costs of a carbon tax in a developing country 

such as South Africa depend more on other distortions such as the labour market than 

on South Africa’s own carbon emissions.  

A study evaluating the socioeconomic consequences of introducing carbon taxes in 

South Africa found that, ignoring all benefits, the tax will reduce national welfare (Alton 

et al., 2014, pp. 351-352). Despite this, South Africa enacted its Carbon Tax Act on 1 

June 2019 which will assist the country in meeting its commitments to reduce carbon 

emissions.  

Apart from a carbon tax, many countries levy a CO2 emissions tax on motor vehicles as 

a measure to reduce the CO2 emissions of new motor vehicles sold. Alternatively, some 

countries have recently commenced using rebates or incentives to promote the sale of 

low-emission motor vehicles (Verboven, 2014, p. 389). A combination of a CO2 penalty 

and a CO2 incentive, referred to as a feebate policy, is also used to promote the sales of 

low emission vehicles (Verboven, 2014, p. 390). The feebate policy introduced in 

France in 2008 resulted in a substantial shift towards the sale of low CO2 emission motor 

vehicles (D’Haultfoeuille, Givord & Boutin, 2014, p. 473). 

The impact of CO2 emissions tax on consumer behaviour when a new motor vehicle is 

purchased has been widely researched in many of the major economies of the world. 

Klein (2014, p. 38) argues that a CO2 emissions tax is a very important measure to 

reduce the CO2 intensity of a country’s motor vehicle fleet. Gerlagh et al. (2018, p. 115) 

confirmed that an acquisition tax, such as a CO2 emission tax, has in fact solicited the 

purchase of new vehicles that emit lower CO2 emissions. The majority of research on 

CO2 

https://www.sars.gov.za/ClientSegments/Customs-Excise/Excise/Environmental-Levy-Products/Pages/Motor%20vehicle%20CO2%20emission.aspx
https://www.sars.gov.za/ClientSegments/Customs-Excise/Excise/Environmental-Levy-Products/Pages/Motor%20vehicle%20CO2%20emission.aspx
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Africa has not introduced CO2 incentives for the purchase of new motor vehicles 

emitting lower CO2 emissions.  
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relation to the cost of the new motor vehicles purchased by consumers to have a material 

impact on the total price. South Africa should also consider whether a CO2 incentive 

would be more effective than a CO2 levy in changing consumers’ behaviour when 

choosing a new motor vehicle. In 
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become less effective. These studies on loss aversion, consumer near-sightedness and 

bounded rationality are now used to develop the fourth theoretical framework for this 

study, which is derived from testing H2 and H4 in combination: 
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3.1 Independent variables 

The six treatment groups gave rise to six experiments. The treatment conditions in each 

treatment group were the independent variables of each experiment and are summarised 

in Table 2 below. 

Table 2: The Six Experiments 

Experiment Treatment group Independent variables 

Experiment 1 

 

Treatment Group 1 CO2 incentive 

Low level of transparency regarding future fuel costs  

Experiment 2 

 

Treatment Group 2 CO2 penalty 

Low level of transparency regarding future fuel costs 

Experiment 3 

 

Treatment Group 3 

(control group) 
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For purposes of calculating the CO2 penalty and CO2 incentive, it was assumed that 

Model A emits 157 grams of CO2 per kilometre and Model B emits 119 grams of CO2 

per kilometre. Based on the legislation on CO2 levies imposed on motor vehicles in 

South Africa applicable at the time of the study, the CO2 levy that was payable on Model 

A, amounted to ZAR 3,700 (at time of writing, increased to ZAR 4,070 which is still 

approximately 1% of the value of the Model A vehicle as referred to below: South 

African Revenue Service, 2019). Since Model B’s CO2 emissions were below the 

approved emissions level of 120 grams per kilometre, it was not subject to a CO2 levy.3 

Carrim (2014, p. 58), Barnard (2014, p. 54) and Ackerman (2014, p. 91) found that the 

then CO2 levy in South Africa had not changed consumer behaviour, and it can be 

argued that the reason for this is that levy is too low to make an impact. In this 

experiment, the CO2 p
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had to respond by indicating whether they considered it to be true or false. The statement 

read as follows: ‘In this experiment in which I took part, I was given the future fuel 

costs of Model A and Model B’. The objective of this question was to determine whether 

the participants were aware that they had been given the future fuel costs of Model A 

and Model B.  

As Question 3, the participants in all six experiments were also asked whether or not 

they took the future fuel costs into account when choosing between the two models by 

choosing either ‘Yes’ or ‘No’. This question was not a pure manipulation check 

question, but was included to determine whether the manipulation of the level of 

transparency regarding the future fuel costs was influencing a participant to consider 

the future fuel costs when choosing between Model A and Model B. The objective of 

this question was to measure whether the participants in Experiments 4, 5 and 6 had 
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selected (3), (4) or (5) on the scale, which indicated that it was likely that they would 

purchase a new motor vehicle in the next five years. 

The participants had to respond to Question 10 by indicating the importance of six 

vehicle characteristics when purchasing a new motor vehicle, namely the status value 
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Table 6: Analysis of Participantsô Choice of Model  

 

Experiment 

 

Independent variables 

 

N 

 

Mean 

Standard 

deviation 

Experiment 1 
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settings (Sekaran & Bougie, 2013, p. 175). Nevertheless, the findings of this study add 

to the findings of recent studies which concluded that the current CO2 levy in South 

Africa is not changing consumers’ behaviour when choosing a new motor vehicle 

(Barnard, 2014, p. 54; Ackerman, 2014, p. 91; Nienaber & Barnard, 2018, p. 151; 

Carrim, 2014, p. 58).  

The contributions of this study are as follows: 

• this study is the first to measure the potential impact of a CO2 incentive on South 

African consumers when choosing a new motor vehicle;  

• in view of the research conducted to measure the impact of an information policy 

on consumers’ choice of motor vehicle, the findings of this study contribute to 

the existing body of literature in this regard;  

• by measuring the extent to which an information policy might impact the 

effectiveness of the CO2 penalty or CO2 incentive, it makes a contribution to the 

current literature on methods to enhance fiscal tax policies; and  

• this study also contributes to the broader literature on behavioural studies that 

examine how individual behaviour is influenced by a penalty (loss) or reward 

(gain).  

Finally, this study provides statistical evidence of two factors that have a meaningful 

influence on a consumer’s choice of motor vehicle: (1) the importance of the fuel 

economy of a motor vehicle, and (2) the consumer’s environmental morale. Research 

in this field needs to be continued in order to find an effective way to convince 

consumers to seriously consider purchasing more fuel-efficient motor vehicles. 

Otherwise, referring to the quote of McPherson (2011) at the outset of this study, we 

will have no choice but to hold our collective breath while we count our money.   

5.1 Future research 

The CO2 penalty and CO2 incentive used in this study were both calculated as 283% of 

the CO2 levy currently charged in South Africa. The experimental design of this study 

exposed the participants to only a CO2 penalty or a CO2 incentive of ZAR 10,500, and 

the effect of a CO2 penalty or CO2 incentive of lesser or greater value was not 

measured. ZAR 10,500 is approximately 3% of the purchase price of the motor vehicles 

used in this study. Future research could focus on determining the amount at which a 

CO2 penalty or a CO2 incentive becomes effective in influencing consumers to change 

their behaviour by choosing a more fuel-efficient motor vehicle. 

This experiment required participants to choose between two models of a middle-of-

the-range sedan selling at a price of approximately ZAR 300,000, inclusive of value-

added tax (VAT). Future research could be undertaken to measure consumers’ 

behaviour when they have to choose between an entry-level motor vehicle and a more 

expensive motor vehicle. 

The experiment conducted in this study exposed the participants to either a CO2 penalty 

or a CO2 incentive, and not to a combination of a CO2 penalty and a CO2 incentive in 

one fiscal policy, charging a CO2 levy for the higher-emissions motor vehicle and 

granting a CO2 incentive for the lower-emissions vehicles. Future research should 
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explore the potential impact of a so-called ‘feebate’ policy on the behaviour of South 

African consumers when they choose new motor vehicles.   

This study did not consider the role that socioeconomic factors such as culture, tradition 

and education can have on a consumer’s choice of motor vehicle. In this context, the 

main goal of a recent study conducted in Slovenia was to determine what kind of 

motivation consumers needed to consider buying low-emission vehicles. Three different 

groups of motor vehicle purchasers with different opinions about low-emission vehicles 

were identified. The first group, which made up 20% of the sample population, were 

not motivated to purchase low-emission vehicles. The second group (which included 

40% of the population sample) showed positive attitudes towards low-emission 

vehicles, but were not sure about whether they would actually purchase a low-emission 

vehicle in the future, and the third group (38% of the sample) were pl(38)1e 
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1. INTRODUCTION 

The effect of taxation on foreign direct investment (FDI) has been well documented in 

the economic literature. It has also been widely accepted in public economics that, in 

order to analyse how tax affects investment incentives, the study should take into 

account not only statutory tax rates but also related components of tax provisions in both 

host and home countries (see Devereux & Griffith, 1998). While there are many studies 

on this issue for developed countries, the empirical evidence that incorporates 

international taxation aspects for developing countries is relatively limited. This 

represents an important gap in the liter
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such micro data for developing countries, it is critical for researchers and policy-makers 

who rely on aggregate FDI data to have a comprehensive view of the relationship 
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The remainder of this article is organised as follows. The next section illustrates how 

the study addresses the empirical challenges associated with estimating the effects of 

taxation on FDI flows. Section 3 describes the dataset used here. The results and their 

policy implications are discussed in Section 4. The final section concludes the study. 

2. EMPIRICAL STRATEGY 

This study specifically estimates the impact of bilateral effective average tax rate 

(EATR) on the bilateral net FDI inflows. Typically, studies that estimate the 

determinants of FDI employ the gravity model. An important challenge, however, is 

that the FDI flows can take negative values. This potentially creates important 
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includes, for example, underlying tax credit, territorial exemption and tax sparing 

provisions. 

The computation of the bilateral EATR is necessarily based on a few parameter 

assumptions. For consistency with previous studies that compute the EATR for the 

region, e.g. Botman, Klemm and Baqir (2010) and Suzuki (2014), I assume that the 

profit rate is 20% and the economic depreciation rates for machinery and buildings are 

12.25% and 3.6%, respectively. I also assume the real interest rate of 5% and headline 

inflation of 2%. These assumptions are in line with the region’s historical data. Using 

the macroeconomic assumptions in this fashion is consistent with the literature and 

allows the bilateral EATR measure to reflect the tax system associated with each 

country pair and abstracts from the effect of macroeconomic policy.  

The shares of investment assets are chosen to represent an average investment project 

and are based on the Office of National Economic and Social Development Council’s 

Input-Output Table of Thailand (2010).2 Those shares are 59% for machinery and 41% 

for buildings. Also, consistent with Suzuki (2014), I assume that all investment is 

financed with retained earnings and there is no dividend taxation at the personal income 

tax level.3 By design, the EATR computation here does not take into account personal 

income taxation and tax planning. 

In the baseline analysis, the bilateral EATR computation is based on the maximum tax 

incentives available in each country pair.4 As discussed by Suzuki (2014), not all firms 

will be able to receive the maximum tax incentive. Consequently, in one of the 

robustness tests, I show the results where I replaced the bilateral EATR under the 

maximum incentives w

https://www.nesdb.go.th/nesdb_en/more_news.php?cid=158&filename=index
https://unctad.org/en/Pages/DIAE/FDI%20Statistics/FDI-Statistics.aspx
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Table 1: Distribution of Real Net FDI Flows (Unit: million USD) 

Percentiles 

10 30 50 70 90 

-9.54 19.86 166.80 498.95 

 

2843.87 

 Other Statistics   

 Mean 938.60   

 S.D. 2,748.98   

 Skewness 
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Note: Each regression includes both country pair- and year-fixed effects. Numbers in 

parentheses indicate bootstrapped standard error with 100 replications. ***, **, * 

denotes significance at the 1%, 5%, and 10% levels, respectively. 

 

Table 4: Selected Beta Coefficients Associated with the Baseline Estimate  

 (1) (2) (3) (4) (5) 
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the heterogeneous effects of the tax across the FDI flow distribution are also consistent 

with that in the base specification. The full results are shown in Table A4. 

Table 5: Robustness Tests 

 (1) (2) (3) (4) (5) 

VARIABLES 0.1 0.3 0.5 0.7 0.9 
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confirm the negative and significant impact of taxation and illustrate that investment 

associated with country pairs at the tails of the distribution is subject to noticeably 

different levels of tax-sensitivity. This underlines the importance of equipping policy-
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APPENDIX 

Table A1: 
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Table A2: Robustness Test ï Including Only Core Gravity Variables 

 (1) (2) (3) (4) (5) 

VARIABLES 0.1 0.3 0.5 0.7 0.9 

      

Bilateral 

EATR 

-113.6** -99.3* -100.0* -98.4* -87.1 

 (56.64) (57.65) (57.17) (56.84) (59.64) 

Lagged host 

GDP 

-5,863.5 -5,744.2 -5,635.7 -5,611.2 -5,419.3 

 (8,158.47) (8,123.98) (8,141.82) (8,142.23) (8,144.94) 

Lagged home 

GDP 

2,605.5 2,347.3 2,339.7 2,348.8 2,170.1 

 (2,566.46) (2,541.23) (2,504.40) (2,482.29) (2,417.86) 

Constant 80,797.5 85,481.7 83,108.3 82,487.6 82,659.7 

 (212,166.5

4) 

(211,419.0

0) 

(211,874.7

0) 

(211,921.5

1) 

(212,359.4

0) 

      

Pseudo R2 0.681 0.761 0.771 0.738 0.580 

Observations 641 641 641 641 641 

Source: Author’s estimate  

Note: Each regression includes both country pair- and year-fixed effects. Numbers in 

parentheses indicate bootstrapped standard error with 100 replications. ***, **, * 

denotes significance at the 1%, 5%, and 10% levels, respectively. 
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Table A3: Robustness Test ï Including Core Gravity, Economic and 

Infrastructure Variables 

 (1) (2) (3) (4) (5) 

VARIABLES 0.1 0.3 0.5 0.7 0.9 

      

Bilateral EATR -128.3** -102.6** -101.4** -102.4** -94.3* 

 (53.20) (48.21) (49.97) (50.64) (51.02) 

Lagged host GDP -21,597.5 -22,799.6 -22,759.7 -22,963.6 -22,902.7 

 (19,902.96) (19,848.48) (19,995.23) (20,097.13) (20,184.26) 

Lagged home 

GDP 

2,264.7 2,253.1 2,304.1 2,366.5 2,408.3 

 (2,614.06) (2,571.94) (2,571.00) (2,586.21) (2,510.66) 

Lagged host GDP 22,739.5 24,761.5 24,786.2 25,097.6 25,545.4 

per capita (22,569.70) (22,428.51) (22,580.00) (22,627.69) (22,853.64) 

Labor productivity 2,968.0 7,450.0* 7,375.0* 7,833.2* 5,675.1 

 (4,174.43) (4,156.14) (4,271.43) (4,196.27) (3,588.27) 

Host trade  10.9 -10.8 -8.7 -11.8 6.2 

openness (37.83) (30.84) (31.82) (33.05) (41.96) 

Home trade 2.1 6.8

8.610.9
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Note: The regression includes both country pair- and year-fixed effects. Numbers in 

parentheses indicate robust standard error. ***, **, * denotes significance at the 1%, 

5%, and 10% levels, respectively. 
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1. INTRODUCTION 

http://www.oecd.org/tax/exchange-of-tax-information/atp.htm
http://www.oecd.org/tax/exchange-of-tax-information/atp.htm
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(BEPS),9 which recommended using MDRs to curtail ATP, the Australian Treasury 

issued a Discussion Paper10 that sought community views on how MDRs should be 

framed in the Australian context having regard to the disclosure rules already in place. 

Although the closing date for submissions was 15 July 2016, the government anticipates 

further consultations on implementation design issues.11  

This two-part study explores the case for introducing MDRs, presenting (in part 1) a 

case study of the Australian experience in considering whether to adopt such a regime, 

to be followed (in part 2) by a comparative legal analysis of how these rules apply in 

the UK and South Africa, whose experiences may be informative in framing a regime 

suitable for adoption in a Commonwealth law jurisdiction. 

Specifically, the Australian Treasury’s Discussion Paper serves as a framework for the 

analysis in this article, which will provide resourceful and comprehensive responses to 

the matters raised in the context of a jurisdiction contemplating whether to introduce 

MDRs. It highlights the objectives and advantages of MDRs; and, in response to the 

concerns in the Discussion Paper, it argues that MDRs will enhance the information 

available to the Australian Taxation Office (ATO) to crack down on ATP. It provides 

recommendations to ensure that the rules do not unnecessarily overlap with existing 

disclosure rules, do not impose unnecessary compliance burdens on taxpayers, and 

ensure an appropriate balance of competing policy priorities.12 In Part 2, the 
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have since undergone many changes),16 with a focus on the use of abusive tax shelters.17 

It was followed by Canada, which in 1989 enacted a tax shelter regime for specific tax 

planning arrangements involving gifting arrangements and the acquisition of property; 

and which also in June 2013 enacted reportable tax avoidance transactions legislation, 

with much broader reporting requirements.18 South Africa introduced reportable 

arrangements legislation in 2003; the legislation came into force in 2005 and was 

subsequently revised in 2008.19 The UK enacted MDRs in 200420 and revised them 

substantially in 2006; they entered into force on 1 January 2011. Ireland introduced 

MDRs in 2011, and since then Korea, Portugal and Israel have also introduced these 

rules.21  

With the increasing number of countries introducing MDRs, the OECD has over the 

years issued a number of reports that validate the importance of these rules in curtailing 

ATP. In 2011, the OECD issued a report on transparency and disclosure initiatives.22 It 

evaluated the effectiveness of various disclosure initiatives in OECD countries in the 

http://www.oecd.org/tax/aggressive/
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taking into consideration the needs and risks in specific countries as well as the 

administrative costs for tax administrations and businesses.29 

For completeness, the term ‘aggressive tax planning’ (ATP) appears to have been coined 

by the OECD Forum on Tax Administration. The Forum was established in July 200230 

to bring together the heads of tax authorities in OECD member countries and some non-

OECD countries to develop effective responses to current tax administration issues in a 

collaborative way.31 

http://www.oecd.org/tax/forum-on-tax-administration/
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http://www.finances.gouv.qc.ca/documents/Autres/en/AUTEN_DocCons_PFA.pdf


http://www.sbs.com.au/yourlanguage/punjabi/en/content/ato-tax-talk-march-2017-aggressive-tax-planning
http://www.sbs.com.au/yourlanguage/punjabi/en/content/ato-tax-talk-march-2017-aggressive-tax-planning
https://www.anao.gov.au/work/performance-audit/australian-taxation-offices-management-aggressive-tax-planning
https://www.anao.gov.au/work/performance-audit/australian-taxation-offices-management-aggressive-tax-planning
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promoters and users.57 Thirdly, they act as a deterrent to the promotion and use of ATP 

schemes.  

These three objectives differentiate MDRs from other disclosure rules, which have 

varied objectives. For example, countries usually require taxpayers to disclose particular 

transactions and investments as part of the return filing process; some countries have 

voluntary disclosure regimes that incentivise taxpayers to disclose offshore investments 

so that they can qualify for reduced tax penalties; some tax administrations use surveys 

and questionnaires to gather information from certain groups of taxpayers, with a view 

to undertaking risk assessments; and some countries have cooperative compliance 

programmes where participating taxpayers agree to make full and true disclosure of 

material tax issues and transactions and provide sufficient information to understand the 

transaction and its tax impact.58 In general, most of these initiatives are voluntary and 

reactive in nature. The 2011 OECD report on transparency and disclosure initiatives59 

evaluated these disclosure initiatives, including MDRs, and specifically concluded that 

MDRs ‘can substantially reduce the time-lag between the creation and promotion of 

ATP schemes and their identification by authorities, thus enabling governments to more 

quickly develop a targeted response’.60 Unlike other disclosure initiatives, MDRs focus 

exclusively on the timely or early detection of revenue risks raised by ATP schemes; 

they seek to identify such schemes and their promoters and users so as to deter the 

promotion of such schemes before they are put into use. In addition, unlike other 

disclosure initiatives, MDRs are broad in scope. They can capture any type of tax or 

taxpayer – and not only taxpayers who voluntary choose to disclose.61 Countries that 

have introduced MDRs indicate that the rules have improved the quality, timeliness and 

efficiency of information-gathering on ATP schemes, resulting in far more effective 

compliance, legislative and regulatory responses.62 From the deterrence perspective, a 

taxpayer is less likely to enter into a tax planning scheme knowing that the tax outcomes 
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upon (whereby no action by some countries would create negative spillovers on other 

countries). Rather, it falls into the category of common approaches based on best 

practices that have been agreed upon to facilitate convergence of national practices, and 

which could in future become minimum sta

https://archive.budget.gov.au/2016-17/
http://www.greenwoods.com.au/media/1798/oecd-proposals-for-mandatory-disclosure-of-tax-information-submission-to-treasury-july-2016.pdf
http://www.greenwoods.com.au/media/1798/oecd-proposals-for-mandatory-disclosure-of-tax-information-submission-to-treasury-july-2016.pdf
https://www.lawcouncil.asn.au/resources/submissions/mandatory-disclosure
https://www.taxinstitute.com.au/tisubmission/mandatory-disclosure-of-tax-information
https://www.liv.asn.au/getattachment/e1a3f6ab-8fba-42c9-88f3-3a502040ec3a/20160901_Submisson_LP_OECDMandatoryReporting_FINAL.pdf.aspx
https://www.liv.asn.au/getattachment/e1a3f6ab-8fba-42c9-88f3-3a502040ec3a/20160901_Submisson_LP_OECDMandatoryReporting_FINAL.pdf.aspx
https://www.acuitymag.com/-/media/b60f870f0a2048b08aa63fd0356b36b1.ashx
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4.1 Current disclosure regimes in Australia and how they differ from MDRs 

One of the key arguments against the adoption of a mandatory disclosure regime in 

Australia is that the country already has various disclosure rules which serve to deter 

ATP.71 As noted earlier, other countries also have various disclosure rules, which the 

OECD reviewed,72 but they also have MDRs.  

The Treasury’s Discussion Paper lists the categories and examples set out below of 
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arrangements that have not already come to the attention of the ATO through the ruling 

applications.76 

Annual compliance arrangements. These are voluntary administrative arrangements 

which set out a framework for managing the compliance relationship between the ATO 

and a taxpayer. An example is the Voluntary Tax Transparency Code developed by the 

Board of Taxation in 2016 

 

http://taxboard.gov.au/current-activities/transparency-code-register
http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Economics/Corporate_Tax%20Avoidance/Report%20part%201/b01
http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Economics/Corporate_Tax%20Avoidance/Report%20part%201/b01
https://www.ato.gov.au/Business/Large-business/In-detail/Tax-transparency/Tax-transparency--reporting-of-entity-tax-information/
https://www.ato.gov.au/Business/Large-business/In-detail/Tax-transparency/Tax-transparency--reporting-of-entity-tax-information/


https://www.ato.gov.au/Forms/Guide-to-Reportable-Tax-Positions-2017/
https://www.ato.gov.au/Forms/Guide-to-Reportable-Tax-Positions-2017/
http://www.ato.gov.au/content/downloads/
http://www.mondaq.com/australia/x/148174/Corporate+Tax/Reportable+Tax+Positions+RTP+schedule+released
http://www.mondaq.com/australia/x/148174/Corporate+Tax/Reportable+Tax+Positions+RTP+schedule+released
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Court of Australia to impose a civil penalty.97 The maximum penalty the Federal Court 

can impose is the greater of:  

• 5,000 penalty units (currently equal to AUD 1.05 million) for an individual; 

and 

• 25,000 penalty units (currently equal to AUD 5.25 million) for a body 

corporate, 

or twice the consideration received or receivable, directly or indirectly, by the entity 

or its associates in respect of the scheme.98  

Since the rules were introduced, the ATO has litigated three cases99 in which civil 

penalties were levied against the promoters. Tax practitioners at 

PricewaterhouseCoopers suggest that the promoter penalty regime seems to have been 

deliberately put in place in preference to a mandatory disclosure regime recommended 

by the OECD.100 Tax practitioners assert that even though the envisaged MDRs:  

could co-exist with the promoter penalty rules, it is questionable whether the 

ATO will learn more than it already does by existing methods. This is because 

the promoter penalty rules provide a strong incentive to either seek ATO 

rulings or to not engage in schemes which could be penalised.101  

It is submitted, however, that even though the promoter penalty rules play a significant 

role in deterring ‘prohibited conduct’ due to the heavy penalties imposed on entity 

promoters, the penalties only apply after the scheme has been promoted.102 The ATO 

explains that:  

The promoter penalty laws are not intended to obstruct tax advisers and 

intermediaries from giving typical advice to their clients. For example, there 

are exceptions for advisers who rely on the Commissioners advice, or who 

make reasonable mistakes, or are subject to events beyond reasonable control. 

But for advisers who are more closely involved in the design, marketing and 

implementation of schemes that claim to provide taxation benefits, you should 

consider the promoter penalty laws as part of your own due diligence and good 

governance. In introducing the promoter penalty legislation, the government 

addressed the imbalance of the taxpayer bearing the risk while the scheme 

promoters avoided penalties. The objective of the promoter penalty law is to 

deter tax avoidance and tax evasion schemes. An additional objective is to 

enhance the integrity of the product ruling system by deterring implementation 

                                                      

97 Taxation Administration Act 1953, Sch 1, s 290-50(3). 
98 Taxation Administration Act 1953, Sch 1, s 290-50(4). 
99 Federal Commissioner of Taxation v Ludekens [2013] FCAFC 100, 93 ATR 33; Federal Commissioner 

of Taxation v Arnold [2015] FCA 34, 100 ATR 529; Commissioner of Taxation v Barossa Vines Ltd [2014] 

FCA 20, 94 ATR 1. 
100 PwC, ‘OECD Action Plan on BEPS and Recent Tax Transparency Measures: Impact for Banking and 

Capital Market Sectors’, TaxTalk Insights (17 December 2015) 7, 

https://www.pwc.com.au/tax/taxtalk/assets/alerts/taxtalk-alert-oecd-beps-17dec15.pdf (accessed 3 August 

2017). 
101 Ibid. 
102 Rachel Tooma, ‘New Tax Laws to Deter Promoters of Tax Exploitation Schemes’ (2006) 2(1) Journal 

of the Australasian Tax Teachers Association 158. 

https://www.ato.gov.au/law/view/document?DocID=LIT/ICD/VID264of2013/00001&PiT=99991231235958
https://www.ato.gov.au/law/view/document?DocID=JUD/2015ATC20-486/00001&PiT=99991231235958
https://www.ato.gov.au/law/view/document?DocID=JUD/2015ATC20-486/00001&PiT=99991231235958
https://www.ato.gov.au/law/view/document?LocID=%22LIT%2FICD%2FSAD146of2012%2F00001%22&PiT=99991231235958
https://www.pwc.com.au/tax/taxtalk/assets/alerts/taxtalk-alert-oecd-beps-17dec15.pdf
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http://www.ey.com/Publication/vwLUAssets/ey-comments-on-mandatory-disclosure-rules-under-beps-action-12/$FILE/ey-comments-on-mandatory-disclosure-rules-under-beps-action-12.pdf


http://www.greenwoods.com.au/insights/riposte/3-june-2016-tax-adviser-or-ato-informer-the-mandatory-disclosure-proposal/
http://www.greenwoods.com.au/insights/riposte/3-june-2016-tax-adviser-or-ato-informer-the-mandatory-disclosure-proposal/
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Identification of intermediaries who are not acting in the public interest, which 
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necessarily amount to a waiver of privilege, unless the conduct of the person seeking to 

rely on the privilege is inconsistent with the maintenance of the privilege.  

https://www.saica.co.za/Integritax/2008/1602_Reportable_arrangements_and_legal_professional_privilege.htm
https://www.saica.co.za/Integritax/2008/1602_Reportable_arrangements_and_legal_professional_privilege.htm
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to concerns over self-incrimination other than those that would arise under the exercise 

of other information collection powers.154  

Legitimate expectations. Where MDRs are introduced, taxpayers may assume a 

legitimate expectation that any disclosure to the tax authorities leads to an implicit 

agreement that the scheme is valid, if there is no response to the contrary from the tax 

authority. To avoid such legitimate expectations, it is important that the regime makes 

clear that the disclosure does not imply any acceptance of the scheme or the tax benefit 

obtained by any person.155 Similarly, disclosure does not necessarily mean that the 

transaction involves tax avoidance.156  

5. CONCLUSION AND RECOMMENDATIONS 

This article has highlighted the advantages of mandatory disclosure rules to a country’s 

tax system using Australia as a case stu
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which have been exposed in terms of the aggressive tax avoidance issue are 

manufacturing companies. As revealed by the Directorate General of Taxes there is a 

disparity between income and tax payments in manufacturing companies. This derives 

from low tax payment obedience, and the effects of the underground economy and tax 

avoidance tendency (Sudiarta, 2016). 
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aggressive activities to the firm owner in the case of family owners, or the effect 

received by managers in the case of non-family firms. 

2.2 Aggressive tax action 

Tax is a significant cost for the firm and diminishes cash flow for the firm and 

stockholder. This provides an incentive for the company to diminish the tax through tax 

aggressive activities (Chen et al., 2010). This study follows the definition of aggressive 

tax activity of Frank et al. (2009), as an action that aims to lower taxable profit through 

tax planning whether categorised as tax evasion or not. While not all activities 

contravene the law, the greater the chance taken by the firm of doing so the more 

aggressive the practice carried out by the form will be considered to be. Chen et al. 

(2010) and Desai and Dharmapala (2006) state there are both advantages and 

disadvantages of tax aggressive activity. According to Chen et al. (2010) the advantages 

are: 

1. Efficiency in the amount of tax paid by the company to the government, so that 

the cash portion of earnings retained by the owner or manager is maximised.  

2. The opportunity for a manager to conduct rent extraction, i.e., the condition 

where the manager carries out action which does not maximise the owner’s 

interest, in terms of arranging aggressive financial reports, taking over a 

company’s resources or assets for private interest, or engaging in such 

transactions with special relatives.   
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is mostly dominated by families, as in the case of Indonesia (Hidayanti, 2013). Family 

ownership is every firms where have major stockholder. Family stock ownership within 

a firm means that the stockholder has a particular incentive structure. A family 

stockholder bears strong influence within the company and has sound motives to 

manage the company itself (Anderson, Mansi & Reeb, 2003).  

Chen et al. (2010) assert that a gap does exist between family firm owner and non-family 

firm manager. First, a family firm owner has higher ownership than a company 

executive (CEO) so that a family ownership bearer exerts higher thrift on tax payment. 

Moreover, a family firm has at least one family member on its board of directors. Sirait 

and Martani (2014) posit the presence of the gap between family stock bearer and 

common stock holder in term of the two characteristics of family attention on company 

viability and family reputation and the company. 

2.4 The effect of family ownership on tax aggressive action 

Prior research finds a correlation between ownership structure and aggressive tax 

avoidance (Badertscher et al. 2013; Desai & Dharmapala, 2006). Inconsistency in those 

prior research results has encouraged researchers to carry out research in related areas. 

Sari and Martani (2010) carry out research on firm ownership characteristics, corporate 

governance and aggressive tax action and argue that family firms tend to be positively 

correlated to aggressive tax planning. Whether a family firm is more active concerning 

aggressive tax planning compared to a non-family firm depends on the benefits or the 

cost that might be borne by the family owner in the case of a family firm or manager in 

the case of a non-family firm relating to aggressive tax planning.  

Rego and Wilson (2012), Zhang (2012) and Chen et al. (2010) have found a negative 

effect of family ownership on aggressive tax avoidance. Chen et al. (2010) and Rego 

and Wilson (2012) document that family firms are less aggressive than non-family firms 

on tax avoidance issues. Compared to a non-family firm, a family firm is more willing 

to pay higher tax than to pay a sanction or fine and face the bad reputation as the result 

of a fiscal audit. Moreover, Chen et al. (2010) state that aggressive tax analysis indicates 

that family firms have a coefficient level and negative 
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(6) firms have an ETR score less than 1 ( ETR < 1). By those criteria, we eliminate firms 

that do not fit the criteria. Then we have 194 observations of 31 firms. 

3.2 Variable definition and measurement 

Aggressive tax activity  

The Effective Tax Rate (ETR) is calculated as income tax expense to earning before tax, 

obtained from the actual income statement. Income tax expense is the total current tax 

and deferred tax. A low ETR indicates income tax expense is less than earning before 

tax. The ETR formula of Lanis and Richardson (2012) is presented as follows: 

 

𝐸𝑇𝑅 =
Income tax expense
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The Chow test proposes to determine regression model by common effect method or 

fixed effect method. On Table 4.1 above, the score for the probability of cross section 

F is less than 5% is 0.0000, so the null hypothesis (H0) is rejected. In other words the 

best model for this research based on the Chow test is fixed-effect.  

 

(2) Hausman test 

Table 4.2 Hausman Test Result 

Test Summary Chi-Sq. Statistic Chi.Sq.d.f. Prob. 

Cross-section random 2.535784 4 0.6382 

Source: processed secondary data, 2018  

The Hausman test proposes to determine the most appropriate model between fixed 

effect and random effect. Table 4.2 presents a probability score that is 0.6382 which is 

more than 5% so H0 is accepted. It implies the fittest model for panel data analysis is a 

random effect model. Based on the Chow test and Hausman test, the fittest model for 

panel data analysis is random effect. 
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(b) Regression result of ETR model with random effect 

Table 4.3. Regression result of ETR model 

Independent Variable Dependent variable ETR 

Coefficient t-Statistic Prob 

    

C 0.313202 8.153197 0.0000 

FAMILY -0.026674 -1.712895   0.0450** 

ROA -0.288582 -4.454517      0.0000 

LEVERAGE 0.017466 0.495533      0.6210 

SIZE -6.11E-05 -0.052376      0.9583 

R-squared        0.139144 

Adjusted R-squared        0.116034 

F-
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Abstract 

This article investigates the most recent developments in the field of European value added tax (VAT) law in relation to the 

digital economy and in particular to the treatment and fiscal consequences of peer-to-peer technologies, consumer-to-consumer 

models, and barter transactions. The article’s aim is to assess whether progress has been made in the field and to discuss the 

most recent legislative developments. The article examines practical and theoretical concerns in detail and assesses current 

regulations through the lens of the rule of law as a cornerstone of European law that must be respected.
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The OECD has more recently confirmed this view in its recent Interim Report 2018, 

Tax Challenges Arising from Digitalisation, which again references the International 

VAT/GST Guidelines.22  

The OECD also suggests that a simplified registration and compliance regime should 

be considered to facilitate application and collection of VAT on imported services from 

non-resident suppliers.23 

3. PLACE OF SUPPLY 

At the time of this writing, the place of supply for e-services is determined according to 

the destination principle, and services are taxed for VAT purposes in the place where 

they are consumed.24 

https://ec.europa.eu/taxation_customs/business/vat/telecommunications-broadcasting-electronic-services-archived_en
https://ec.europa.eu/taxation_customs/business/vat/telecommunications-broadcasting-electronic-services-archived_en
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In relation to Directive 2017/2455, art 1 establishes that, with 
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marketplace, accessible to its 2 billion users,50 and many online videogames have long 

been running flourishing parallel markets.51 

When online platforms perform as marketplaces, not only is the provider of a social 

network such as Facebook a provider of the service and hence a taxable person for VAT 

purposes, but so are also the recipients of these services.52 For example, users registered 

on Facebook may in turn become providers through their use of the social network as a 

platform for the marketing and sale of products or services.53 In such situations, when 

the sale of products or services is involved, users also may become taxable persons for 

https://techcrunch.com/2017/06/27/facebook-2-billion-users/
https://www.engadget.com/2013/06/19/congressional-report-says-you-may-owe-taxes-on-your-wow-income/
https://www.engadget.com/2013/06/19/congressional-report-says-you-may-owe-taxes-on-your-wow-income/
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that currently escape taxation61 so that their economic value added is brought back into 

national tax revenue streams. 

4. THE NEW ADMINISTRATIVE VAT BURDEN FOR FACILITATORS 

Directive 2017/2455 introduces a further change also applicable to e-services in its 

article 242A, entering into effect from 1 January 2021. This provision prescribes 

additional administrative requirements for taxable persons who facilitate the supply of 

goods or services to a non-taxable person within the Community by means of a platform.  

The taxable persons are required to keep ‘sufficiently detailed’ records of these 

transactions, which will result in an increase of their administrative burden:  

Where a taxable person facilitates, through the use of an electronic interface 

such as a market place, platform, portal or similar means, the supply of goods 

or services to a non-taxable person within the Community in accordance with 

the provisions of Title V, the taxable person who facilitates the supply shall 

be obliged to keep records of those supplies. Those records shall be 

sufficiently detailed to enable the tax authorities of the Member States where 

those supplies are taxable to verify that VAT has been accounted for correctly. 

In 2018, the VAT Expert Group stated a need for the meaning of the expression 

‘facilitate’ to be clarified62 and for a stricter definition of the terminology to be provided 

as part of the implementing measures within the Council Implementing Regulation (EU) 

No 282/2011.63 The VAT Expert Group maintains that issues may arise in respect to 

when a situation fulfils the conditions for a taxable person to be considered as 

facilitating sales through the use of an ‘electronic interface’. Very similar concerns have 

been shared by the Group on the Future of VAT64 and it must be said that these 

preoccupations are not without merit. Another problem lies in the intrinsic difficulty in 

defining the role of internet-based intermediaries using traditional categories. In its 

report entitled The Economic and Social Role of Internet Intermediaries,65 the OECD 

has stressed how different the profile of internet economic operators is from traditional 

                                                      

61 Maya Bacache et al, ‘Taxation and the Digital Economy: A Survey of Theoretical Models’, Technical 

Report, Paris School of Economics, Toulouse School of Economics and Telecom Paris Tech (2015) 30. 
62 European Commission, VAT Expert Group, ‘Council Directive EU 2017/2455 of 5 December 2017 

Amending Directive 2006/112/EC and Directive 2009/132/EC As Regards Certain Value Added Tax 

Obligations for Supplies of Services and Distance Sales of Goods Article 2, Points (1) to (11) – General 

Provisions with Effect from 1 January 2021, Need for Implementing Provisions’, VEG No. 67, 18th 

Meeting, 5 February 2018, taxud.c.1(2018)588112, Brussels (29 January 2018), 

https://circabc.europa.eu/sd/a/a48776a4-54cc-47b1-a05e-

022b6de585ed/67%20%20-%20Dir%20EU%202017%202455%20-%20General%20provisions%20EN.p

df. 
63 European Union, Council Implementing Regulation (EU) No. 282/2011 of 15 March 2011 Laying Down 

Implementing Measures for Directive 2006/112/EC o0 1 1(e)4(n)-6(ET
Q
q(/E)eF4 9 Tf.53 Tm
0 G
[(,)-2( )-56
ET
Q
143S3(t)-4( )st-6(e)4(r )
14323(1)-6(5)-6( ))-8(e)4( )-189(A)15(d)23ed T

https://circabc.europa.eu/sd/a/a48776a4-54cc-47b1-a05e-022b6de585ed/67%20%20-%20Dir%20EU%202017%202455%20-%20General%20provisions%20EN.pdf
https://circabc.europa.eu/sd/a/a48776a4-54cc-47b1-a05e-022b6de585ed/67%20%20-%20Dir%20EU%202017%202455%20-%20General%20provisions%20EN.pdf
https://circabc.europa.eu/sd/a/a48776a4-54cc-47b1-a05e-022b6de585ed/67%20%20-%20Dir%20EU%202017%202455%20-%20General%20provisions%20EN.pdf
https://circabc.europa.eu/sd/a/65e5f279-1438-469f-9ac2-38349d2d67df/GFV%20061%20Dir%20EU%202017%202455%20Art%202%201%2011%20-%20General%20provisions%20EN.pdf
https://circabc.europa.eu/sd/a/65e5f279-1438-469f-9ac2-38349d2d67df/GFV%20061%20Dir%20EU%202017%202455%20Art%202%201%2011%20-%20General%20provisions%20EN.pdf
https://circabc.europa.eu/sd/a/65e5f279-1438-469f-9ac2-38349d2d67df/GFV%20061%20Dir%20EU%202017%202455%20Art%202%201%2011%20-%20General%20provisions%20EN.pdf
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ones, and the problems faced in categorising them satisfactorily and unequivocally. 

While it is possible for an internet operator to act as an intermediary and facilitate 

transactions between third parties, even though the new paradigms are moving away 

from human intervention and towards algorithmic match-making and 

disintermediation,66 this very operator is potentially playing multiple and sometimes 

competing roles in the transaction.  

Not only may providers give access to, host, broadcast, or index content originating 

from them or from known or unknown third parties, but distribution protocols such as 

peer-to-peer completely undermine the fundamental concepts on which taxation rests: 

that a transaction has a clearly traceable origin and destination, that the parties involved 

can be identified and play one, and only one, 
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ECJ in the Hong Kong Trade Development Council case.79 This highlights a problem in 

applying the VAT literature to this area as certain types of transactions carried out in 

the digital economy, for example those happening in peer-to-peer fashion, become 

irrelevant for consumption tax purposes since they lack the basic characteristic of being 

carried out for consideration, at least in the traditional form of payment of money. 

In its response to a question relating to the VAT treatment of the sharing economy,80 the 

VAT Committee has suggested that services provided by individuals through sharing 

economy platforms may in principle constitute economic activities and hence cause 

such individuals to constitute taxable persons. A case-by-case assessment would be 

necessary to ascertain whether or not such transactions fall within or outside the scope 

of VAT, an inevitable additional step required by the wide
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then even more unfortunate that this broadening is seldom if at all ever considered either 

in national or European tax commentary when discussing VAT. 

A worrying trend is emerging that simply treats the digital economy, and the role of 

VAT within it, as if it were a new, rebranded version of e-commerce, going through the 

same motions and reprising conversations from the late 1990s when mainstream 

commercial exploitation of the internet began and when the actors on the scene could 

be neatly and unequivocally identified in their roles of suppliers, distributors, and 

consumers.93 Today’s digital economy presents a far more nuanced and complex 

landscape. Traditional staples of tax law, such as the destination vs. origin principle, or 

the place of supply, are severely challenged by what people can now do efficiently, 

anonymously, and at scale, through technology. 

The European Economic and Social Committee (EESC) in 2017 released an opinion 

discussing the ‘Taxation of the Collaborative Economy − Analysis of Possible Tax 

Policies Faced with the Growth of the Collaborative Economy’.94 The document argues 

that fiscal systems and tax regimes should be adapted to the changes brought on by the 

digital economy, with existing rules and principles adjusted for fairness, efficiency, and 

the equitable tax treatment of all economic operators. Tax legislation should not allow 

any disparity to exist between conventional forms of commerce and digital-based ones. 

Peer-to-peer transactions are usually non-monetary, but at least theoretically they should 

be subject to VAT and the destination principle should find application.95 In practice, 

many of these transactions present challenges to the concepts of territoriality or tax 

jurisdiction, as they see the participation in varying capacity of large numbers of 

anonymous individuals from many different parts of the world. Identifying individual 

responsibilities and contributions, which also vary through time and can be reconfigured 

easily and effortlessly via software, is a daunting enterprise.96 As the EESC correctly 

observes, ascertaining the basic requirements of VAT could potentially be impossible 

in certain cases. 

Services in the digital economy that do not require monetary payment but rely on the 

exchange of other benefits, such as for example a person’s data and preferences, require 

a closer examination. The legal framework in this area is indeed presently unclear. The 

EESC maintains it would be important for the Commission to address and regulate these 

issues by introducing simplified rules so that VAT could present a more coherent 

application to the collaborative digital economy.97 That technology should be neutral in 

respect to taxation is a long-standing OECD principle, first established in 1988 and 

confirmed in 2011.98 Hence, it does not matter whether the business model relies on 

traditional organisational models or on newer constructs, since 

                                                      

93 Bacache et al, above n 61, 34. 
94 Council of the European Union, ‘Opinion of the European Economic and Social Committee − Taxation 

of the Collaborative Economy − Analysis of Possible Tax Policies Faced with the Growth of the 

Collaborative Economy (Exploratory Opinion Requested by the Estonian Presidency)’, 13925/17 FISC 

247, Brussels, 6 November 2017. 
95 Ibid.  
96 Trenta, Rethinking EU VAT, above n 40. 
97 Council of the European Union, ‘Opinion of the European Economic and Social Committee’, above n 

94.  
98 Ottawa Framework, above n 10. See also OECD, ‘International VAT/GST Guidelines, Guidelines on 

Neutrality’, Committee on Fiscal Affairs Working Party No. 9 on Consumption Taxes (2011). 
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taxation should seek to be neutral and equitable between new forms of 

electronic commerce and between conventional and electronic forms of 

commerce. Business decisions should be motivated by economic rather than 

tax considerations.99 

In 1998, the EU Commission stated very similar principles in its preparatory work on 

Electronic Commerce and Indirect Taxation: legal certainty, simplicity, and keeping the 

burdens of compliance to a minimum were to be considered cornerstones in the field of 

VAT and e-commerce: 

in order to allow electronic commerce to develop, it is vital for tax systems to 

provide legal certainty (so that tax obligations are clear, transparent and 

predictable)… Legal certainty enables commerce to be conducted in an 

environment where the rules are clear and consistent reducing the risks of 

unforeseen tax liabilities and disputes… Simplicity is necessary to keep the 

burdens of compliance to a minimum.100 

The more recent EU VAT legislation, as has been shown through the analysis conducted 

for this article, seems to introduce even more discrepancies between what is now to be 

considered traditional e-commerce, regulated and falling within the scope of VAT, and 

the more disruptive models brought in by the digital economy such as peer-to-peer C2C 

models, which are currently unregulated and fall outside the scope of VAT. The 

legislation also fails to address long-standing issues in respect to the nature of those 

digital economy transactions that can be characterised as supplies that are genuinely ‘for 

free’. 

Moreover, the EU VAT landscape does not ensure fiscal certainty for those economic 

operators working within the digital economy when they facilitate transactions by 

means of a platform: the text of article 242A unfortunately lacks the necessary clarity. 

The present situation could even be represented as having a human rights profile: the 

European Court of Human Rights has maintained that the law must be pronounced with 

sufficient clarity to ‘permit a taxpayer to regulate his conduct so that he would be aware 

of the consequences of the actions’.101 It is worth remembering that article 6 of the 

Treaty on European Union102 maintains that: 

Fundamental rights, as guaranteed by the European Convention for the 

Protection of Human Rights and Fundamental Freedoms and as they result 

from the constitutional traditions common to the Member States, shall 

constitute general principles of the Union’s law. 

                                                      

99 Ottawa Framework, above n 10, 4. 
100 European Commission, Electronic Commerce and Indirect Taxation, communication from the 

Commission to the Council, the European Parliament and the Economic and Social Committee, 

COM(1998) 374 final, Brussels, 17 June 1998, 2 [1]. 
101 European Court of Human Rights, The Association of Jehovah’s Witnesses v France, Application No. 

8916/05 (30 June 2011). Commented on, and partially translated in, Philip Baker, ‘Some Recent Decisions 

of the European Court of Human Rights on Tax Matters’ (2012) 52(6) European Taxation 308.  
102 Consolidated Version of the Treaty on European Union (TEU), 2010 OJ C 83/01, art 2: ‘The Union is 

founded on the values of respect for human dignity, freedom, democracy, equality, the rule of law and 

respect for human rights, including the rights of persons belonging to minorities. These values are common 

to the Member States in a society in which pluralism, non-discrimination, tolerance, justice, solidarity and 

equality between women and men prevail’. 
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Academic literature has defined ‘tax uncertainty’ as the uncertainty that arises because 

of new, unclear tax legislation coming into force,103 stating that taxable persons have 

not only the right to know fiscal norms exist, but also the right to understand how these 

govern their business operations.104 The increasing importance of the digital economy 

is clearly a factor impacting this clarity, as business models mutate and technology 

subverts long-standing assumptions, thus making the tax treatment of new economic 

transactions unexplored territory.105 

The European Commission has also reminded Member States that the rule of law is one 

of the common values of the Union,106 in accordance with article 2 of the TEU.107 The 

principle is also imbued in the Charter of the Fundamental Rights, the Preamble to 

which states that ‘the Union... is based on the principles of democracy and the rule of 

law’.108 




