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1. INTRODUCTION 

It has taken just over ten years since the introduction of the goods and services tax 
(GST), but we are finally beginning to see a critical mass of GST cases work their way 
through the legal system.  To date, many discussions around managing GST litigation 
have centred on the merits of declaratory relief versus taxation review and appeal 
proceedings brought under Part IVC of the Taxation Administration Act 1953 (Cth) 
(TAA).  However, just as we have become familiar with that aspect of GST litigation, 
the Government is threatening to change the landscape yet again with the introduction 
of self assessment.   

At the same time, Federal Court litigation more broadly is changing.  Not only has the 
Civil Dispute Resolution Act 2011 (Cth) commenced, but the Federal Court Rules 
have recently been rewritten.2 

In the context of the changing landscape for litigation, this article seeks to examine 
both what is unique in GST when it comes to managing GST litigation, as well as 
considering some issues that are common to all tax litigation (and, indeed, commercial 
litigation more generally).  The paper begins by examining why GST practitioners 
have embraced declaratory relief and considers whether the introduction of self 
assessment will mean that more GST litigation is likely to be brought under Part IVC 
of the TAA.  The paper then moves on to describe some of the matters that GST 
practitioners should be aware of when managing taxation review and appeal 
proceedings brought under Part IVC of the TAA.  The matters range from simple 
questions such as choosing the right applicant and selecting whether to pursue the 
proceedings in the Administrative Appeals Tribunal (AAT) or Federal Court, to 
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lead the Court to refuse to grant declaratory relief, the introduction of self assessment 
for indirect taxes is likely to impact on the use of declaratory relief in GST (see further 
the discussion below under heading 2.4).   

2.3 GST and declaratory proceedings: pre-self assessment 

Of course, at present, a taxpayer’s liability to pay GST does not depend on the making 
of an assessment,6 with the result that assessments are not an automatic part of the 
GST system.7  In the absence of an assessment, the taxpayer does not have recourse to 
Part IVC of the TAA to challenge the Commissioner’s interpretation, which has 
clearly made the Courts more likely to exercise their discretionary power to make 
declarations.  For that reason, GST practitioners seem to have embraced declaratory 
relief as a way of resolving disputes, with the vast majority of significant GST cases 
involving requests for declaratory relief.8   

Even in the pre-self assessment world, GST practitioners have acknowledged that 
there is a risk that declaratory proceedings may be precluded if an assessment 
subsequently issues.  Platypus Leasing Inc v FCT (No 3) (2005) 59 ATR 84, 96 [76]-
[78] is often referred to as illustrating the point that the issue of assessments could be 
used to frustrate declaratory relief.9   

The popularity of declaratory proceedings in GST disputes might be thought to 
suggest that many practitioners are confident that the Court will necessarily exercise 
its discretion to make a declaration if the taxpayer’s interpretation of the law is 
preferred.  This confidence may well be misplaced.  Even in the absence of an 
assessment, there has never been any guarantee that the Court would exercise its 
discretion to make a declaration.  Indeed, the types of circumstances that would 
militate in favour of the exercise of the discretion were outlined in DFCT v PM 
Developments Pty Ltd (2008) 173 FCR 247, 253 [24]: 

‘24.  In this case, exceptionally, it seems to me appropriate, as a matter of 
discretion, not to withhold the granting of declaratory relief.  I do so for these 
reasons.  The declaratory relief has been sought in this Court, which unlike 
these days a State or Territory Supreme Court, is the usual forum for the 
resolution of Commonwealth revenue law liability controversies.  The point 
raised is novel, controversial not only between the parties but evidently also in 
academic literature (see “Anderson and Morrison, GST and Insolvency 
Practitioner Liability: Who are you? (2001) 11 Revenue LJ 23”) and one of 
pervasive significance to corporate insolvency administration.  The latter factor 
was recognised by the Deputy Commissioner in submissions and evidenced by 

                                                 
6  Section 105-15 of Schedule 1 to the TAA. 
7  At present, assessments will ordinarily only be made if requested by the taxpayer under section 105-10 

of Schedule 1 to the TAA or as a result of audit action: see paragraph 45 of Annexure D to PS LA 
2009/9. 

8  See, for instance, Travelex Ltd v FCT [2010] HCA 33 (29 September 2010, French CJ, Hayne, Heydon, 
Crennan and Bell JJ); DFCT v PM Developments Pty Ltd (2008) 173 FCR 247; Marana Holdings Pty 
Ltd v FCT (2004) 141 FCR 299; TAB Ltd v FCT (2005) 223 ALR 309; FCT v Gloxinia Investments Ltd 
(2010) 183 FCR 420;  TT-Line Company Pty Ltd v FCT (2009) 181 FCR 400; South Steyne Hotel Pty 
Ltd v FCT (2009) 180 FCR 409; Saga Holidays Pty Ltd v FCT (2006) 156 FCR 256.   

9  However, note that the plaintiffs in that case gave an undertaking not to take the point that the 
Commissioner would act in contempt of Court if he issued the assessment in the first place: Platypus 
Leasing v FCT [2004] NSWSC 376 (19 November 2004, Gzell J) at [10]. 
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his disposition, exceptionally, to pay the liquidator’s taxed party and party costs 
of and incidental to the application in any event and, equally exceptionally, by 
his obviously considered decision not to make and tender an assessment, which 



eJournal of Tax Research Managing GST legislation  
 

224 

lodged their GST return for the relevant tax period.12  Taxpayers were to be entitled to 
object, in the manner set out in Part IVC of the TAA, against the deemed assessment 
(or any subsequent amended assessment) if they were dissatisfied with it. 

Based on the High Court’s comments in Futuris, and Gzell J’s approach in Platypus 
Leasing, it seems reasonably clear that the existence of an assessment in respect of a 
particular tax period will be a factor that will strongly militate against granting 
declaratory relief.13  However, there may still be some residual scope for taxpayers to 
seek declaratory relief in respect of other tax periods, including past tax periods in 
respect of which no assessment has been made and future tax periods before an 
assessment has been made.  Certainly, Gzell J seemed to emphasise the fact that the 
assessments in Platypus Leasing had been made in respect of the same tax periods to 
which the declaratory proceedings related (Platypus Leasing Inc v FCT (No 3) (2005) 
59 ATR 84, 95 [74]): 

‘74  In this case, on the other hand, the notices of assessment and declaration 
relate to the tax periods in question.  They preclude this court calling in 
question the amount or particulars with respect to those tax periods.’ 

Although it might still be possible to seek declaratory relief in respect of past, pre-self 
assessment, tax periods, there is a risk in doing so as the declaration will not bind the 
Commissioner in respect of other tax periods.  The circumstances in which estoppel 
operates against the Commissioner are rare, with the result that a declaration in respect 
of an earlier tax period may have very limited utility in respect of later tax periods.14   

The Commissioner appears to have endorsed the use of declaratory proceedings in 
respect of future tax periods and transactions before an assessment has issued.  
Footnote 83 of the Statement on Tax Technical Litigation in the Federal Court at 
Annexure D of Law Administration Practice Statement PS LA 2009/9 states that 
declaratory proceedings need not always be used ‘in substitution for’ taxation appeal 
proceedings brought under Part IVC of the TAA: 

‘…  Taxpayers may sometimes want a declaration from the Federal Court that 
an ongoing supply is GST-free.  Due to the restrictions in section 105-65 of 
Schedule 1 to the TAA in getting refunds on overpaid GST on past sales, 
taxpayers are more concerned with using the declaration for future sales, 
whereas Part IVC of the TAA relates to past tax periods (although appeal 
decisions can have implications for the future).’  

                                                 
12  See clause 155-17 of Schedule 1 to the original Exposure Draft setting out the inserts for Assessment 

of Indirect Taxes.   
13  Given the statement in Futuris about the fact that the discretion to make declarations should not be 

exercised where Part IVC proceedings are pending, it seems unlikely that the Commissioner will follow 
his previous policy on declaratory proceedings in Sales Tax matters which was set out in Sales Tax 
Ruling ST 2454 (now withdrawn) at 12-13.  That ruling, which also considered issues of jurisdiction 
and cross-vesting, suggested that the Commissioner might ordinarily have difficulty seeking a stay or 
dismissal, and that the preferred course might be to have declaratory proceedings and Part IVC 
proceedings heard together in the same Court.   

14  Indeed, in the context of Part IVC proceedings dealing with income tax, the authorities suggest that 
revenue proceedings in respect of one year of income will not be determinative of any other year of 
income where there are findings of fact that may differ from year to year that are indispensible to the 
determination of the appeal; that is, issue estoppel does not arise in the later year (Spassked v FCT 
(No 2) (2007) 165 FCR 484, 500-507).   




































